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 1.  TIME:  9:00   CASE#: MSC14-00163 
CASE NAME: JORDAN VS. HOME DEPOT 
HEARING ON MOTION TO SEVER ISSUES OF LAW 
FILED BY HOME DEPOT U S. A. INC. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01404 
CASE NAME: OUBRE VS. PACIFIC BELL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LOCAL 9400 COMMUNICATIONS WORKERS 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01404 
CASE NAME: OUBRE VS. PACIFIC BELL 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT DISMISS CASE FOR 
FAILURE TO APPEAR AT CMC ON 6/17/19 & PROSECUTE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00818 
CASE NAME: GLAVOR VS. FMP OVATION 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES & DISCLOSURE 
FILED BY NICK GLAVOR 
* TENTATIVE RULING: * 
 
Vacated at request of moving party. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JATINDER DHILLON M.D. 
* TENTATIVE RULING: * 
 
Vacated.  Judgment filed 5/7/19. 
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 6.  TIME:  9:00   CASE#: MSC17-02228 
CASE NAME: PEREIRA VS. BLANKENSHIP 
HEARING ON MOTION TO CONFIRM THE REFEREE’S REPORT & PROPOSED ORDER 
OF DISTRIBUTION  /  FILED BY CHRISTI BLANKENSHIP 
* TENTATIVE RULING: * 
 
        Granted. The parties voluntarily stipulated to an interlocutory judgment of partition and to 
the appointment of the Referee. The stipulation included provisions empowering the Referee 
to determine the amounts to be distributed to the parties from the proceeds of the sale of the 
property.  It also included a process, including a briefing schedule, for the Referee to use in 
reaching this determination, as well as a procedure for requesting a hearing should either side 
object to the Proposed Order of Distribution. No provisions in the stipulation limit the scope of 
the legal or factual issues to be considered by the Referee in determining the distributions to 
the parties and the stipulation does not in any way indicate that the Referee is prohibited from 
finding that the parties had an “implied understanding” that they would pool their resources 
to pay for the property and equally split any resultant equity. Instead, the stipulation simply 
gives the Referee broad and unspecified powers to craft an order setting forth each party’s 
share of distributions.  
 
         The fact that no formal evidentiary hearing was held before the Referee does not 
invalidate the decision. Plaintiff requested and was permitted to conduct discovery, including the 
Defendant’s deposition, and was provided an opportunity to submit additional evidence to the 
Referee. Prior to the submission of briefs, Plaintiff was also aware that the Referee was 
considering issues related to whether there had been an implied agreement between the 
parties.  In fact, the Referee indicated that he saw the case as a “Marvin situation” and he 
specifically directed the parties to “focus on the absence or presence of agreements between 
the parties” in their briefs. If Plaintiff felt that such issues were improper for the Referee to 
consider or that they would require a more formalized evidentiary hearing, he should have 
voiced those concerns to the Referee prior to the time that the matter was submitted to him for 
decision. Instead, Plaintiff waited to voice these objections until after the Proposed Order for 
Distribution that favored Defendant’s position was issued. 

          The court has reviewed the Referee’s report and finds that it is well reasoned and 
supported by the limited record that had been submitted to him by the parties. Based on this 
thorough and independent review, the court confirms the report and adopts the Proposed Order 
for Distribution. Plaintiff has fifteen (15) days from Notice of Entry of this order to purchase 
Defendant’s interest in the property for the amount she is deemed to be entitled to in the 
Referee’s Report and Proposed Order of Distribution. Plaintiff shall notify both Defendant 
and the Referee in writing of his intent to purchase Defendant’s interest in the property.  
After Plaintiff’s 15 day option period has expired, notice of the sale shall be given and the 
sale of the property shall be conducted as specified in CCP §873.600 et seq. and the 
Interlocutory Judgment. 
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 7.  TIME:  9:00   CASE#: MSC18-00944 
CASE NAME: KING VS. ANTIOCH USD 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Vacated.  Dismissal filed 7/10/19. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-01523 
CASE NAME: EDWARDS VS. CC COMMUNITY COLLEGE DISTRICT 
HEARING ON MOTION FOR RECONSIDERATION OF RULING ON DEMURRER 
FILED BY BARRY EDWARDS 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for reconsideration brought by plaintiff 
Barry Edwards.  The motion is opposed by individual defendants Russell Holt, Eugene Huff, 
Dio Shipp, Robert Kratochvil, and Aderonke Olatunji. 
 
 Plaintiff’s motion is denied.  The basis for this ruling is as follows. 
 
 A. Entry of Judgment. 
 
  A-1. There Is No Jurisdiction. 
 
 A judgment was entered in favor of the individual defendants on May 15, 2019.  
The entry of this judgment deprived the Court of jurisdiction to hear any motion for 
reconsideration concerning the individual defendants.  (Aguilar v. Atlantic Richfield Co. (2001) 
25 Cal.4th 826, 859, fn. 29 [“[a]fter entry of judgment, the superior court did not have 
jurisdiction to entertain or decide a motion for reconsideration”]; APRI Ins. Co. S.A. v. Superior 
Court (1999) 76 Cal.App.4th 176, 180-186.) 
 
  A-2. Simultaneous Service. 
 
 In plaintiff’s reply memorandum, plaintiff argues that the Court should not follow the 
jurisdictional rule repeatedly affirmed by the California Supreme Court and the Court of Appeal, 
because it “conflicts with section 1008 where the notices of entry of order and judgment 
are served at the same time, as was the case in this action.”  (Reply, p. 3, lines 16-20.)  
This argument lacks merit for several reasons. 
 
 First, a trial court has no power to disregard controlling appellate authority.  (See, Auto 
Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.)  The Aguilar and APRI 
decisions do not carve out an exception for the simultaneous service of an order and a 
judgment.  Instead, they state a simple, bright-line rule: there is no jurisdiction to consider a 
motion for reconsideration following the entry of judgment.  Plaintiff cites no published decision 
recognizing the exception he argues for. 
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 Second, there is a good reason not to recognize such an exception: the strong public 
policy interest in the finality of judgments.  (Cf., County of San Diego v. Gorham (2010) 186 
Cal.App.4th 1215, 1229-30 [“[b]ecause of the strong public policy in favor of the finality of 
judgments, equitable relief from a default judgment or order is available only in exceptional 
circumstances”].)  The Legislature has created a very narrow statutory scheme for seeking to 
set aside a judgment, with strict time deadlines, so that all parties can be certain when a 
judgment is ‘really’ final.  Plaintiff’s interpretation of Code of Civil Procedure section 1008 would 
toss a monkey wrench into that carefully calibrated post-judgment machinery. 
 
 For example, suppose there is no written notice of the entry of an order, but a judgment 
is entered based on that order.  The deadline for seeking reconsideration, 10 days after service 
of written notice of entry, would never run.  The aggrieved party could file a timely motion for 
reconsideration, and thereby potentially void the judgment, a full year later.  This would be long 
after the time to file a notice of appeal had run.  Plaintiff’s proposed exception would undermine 
the finality of judgments. 
 
  A-3. Mislabeled Motion For New Trial. 
 
 Plaintiff also invites the Court to construe plaintiff’s motion as being a mislabeled motion 
for a new trial.  The Court declines this invitation, because plaintiff has not shown good cause. 
 
 First, plaintiff argues that his counsel’s failure to timely obtain the tentative ruling and 
request oral argument, which plaintiff himself characterizes as “an admittedly block-headed 
mistake,” constitutes good cause.  (Reply, p. 4, lines 16-18.)  The Court does not understand 
the logic of this argument: i.e., the Court does not understand how counsel’s lack of diligence 
before the hearing constitutes good cause to excuse his lack of diligence after the hearing.  
Failing to request oral argument before judgment was entered is not good cause for bringing the 
wrong kind of post-judgment motion. 
 
 Second, plaintiff has not taken the trouble in his reply brief to walk the Court through 
precisely how his opening papers might be shoe-horned into the statutory new trial framework.  
Which statutory ground for new trial is plaintiff relying on?  Do the opening papers substantially 
comply with the motion for new trial procedure?  Is the motion timely if viewed as a motion for 
new trial?  How long does the Court have to rule on the motion if it is viewed as a motion for 
new trial?”  The Court has no intention of doing that homework for plaintiff. 
 
 Third, the lackadaisical manner in which plaintiff has sought relief militates against taking 
the extraordinary step of treating plaintiff’s motion for reconsideration as a motion for new trial.  
Plaintiff’s counsel alleges that he discovered the “new” law that is the subject of this motion on 
May 6, 2019.  (Kim Dec., ¶ 8.)  Yet plaintiff did not file his motion until June 6, a month later.  
And when the intake clerk, in the ordinary course of assigning a hearing date, set the motion for 
hearing on July 18, plaintiff made no attempt to advance the hearing date.  This case has been 
in limbo for two months since the entry of judgment. 
 
 Finally, treating the motion for reconsideration as a motion for new trial would risk 
creating confusion as to the time for filing a notice of appeal.  Would that time run from the 
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notice of entry of judgment, or from some other date?  Plaintiff does not say.  This kind of 
potential for procedural confusion militates against construing plaintiff’s motion for 
reconsideration as something it is clearly not. 
 
 B. The Court’s Tentative Ruling. 
 
 Plaintiff’s counsel Edward Kim has submitted a supporting declaration.  The Court 
does not understand the relevance of that portion of the declaration concerning the Court’s 
tentative ruling. 
 
 Mr. Kim recites that he was “unsuccessful in correctly navigating” the Court’s website, 
and that he had not familiarized himself with the Court’s local rule requiring timely notice of a 
party’s intention to contest a tentative ruling.  (Kim Dec., ¶¶ 4-7.)  However, the demurrer 
hearing was on April 25, and the new law on which plaintiff’s motion is based did not come to 
Mr. Kim’s attention until May 6, one and a half weeks later.  (Kim Dec., ¶ 8.) 
 

Thus, if Mr. Kim had acted with due diligence — if he had timely reviewed and contested 
the tentative ruling — he would have shown up at the hearing and argued the same “severe or 
pervasive” standard that plaintiff had already asserted was the governing standard in plaintiff’s 
opposition memorandum.  (See, Plaintiff’s Opposition, filed on 4-12-19, Part II-B, pp. 2-7.) 

 
Further. the Court of Appeal has held that the failure to request oral argument is not a 

“new” fact justifying reconsideration: 
 

[W]e cannot accept respondent's implicit interpretation of section 1008 that a 
"new" or "different" fact or circumstance wholly collateral to the merits of the initial 
motion is sufficient to warrant reconsideration.  [Italics in original.]  While not 
denigrating the assistance that oral argument can provide to a court, the fact that 
respondent intended to request that the court entertain oral argument with 
respect to the initial motions is clearly collateral to the merits of the motions.  
[Footnote omitted.] 

 
(Gilberd v. AC Transit (1995) 32 Cal.App.4th 1494, 1500.)  Mr. Kim’s lack of diligence in 
reviewing and contesting the tentative ruling is simply not relevant to plaintiff’s motion for 
reconsideration, which is based on purportedly new law. 
 
 C. There Is No “New” Law. 
 
 Plaintiff’s motion is based on the enactment of Government Code section 12923, which 
went into effect on January 1, 2019.  This was not “new” law when plaintiff filed his opposition 
memorandum on April 12, 2019.  And Mr. Kim has failed to offer a satisfactory explanation for 
his failure to cite the statute in plaintiff’s opposition memorandum.  The Court of Appeal has held 
as follows on this point: 
 

Without a diligence requirement the number of times a court could be required to 
reconsider its prior orders would be limited only by the ability of counsel to 
belatedly conjure a legal theory different from those previously rejected, which is 
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not much of a limitation. 
 

(Baldwin v. Home Savings of America (1997) 59 Cal.App.4th 1192, 1199.  See also, Garcia v. 
Hejmadi (1997) 58 Cal.App.4th 674, 690 [the moving party is held to “a strict requirement of 
diligence”].) 
  
 In the reply memorandum, plaintiff argues that even if the law he now relies on is not 
“new,” it is at least “different,” and therefore justifies reconsideration.  (Reply, p. 4, lines 20-24.)  
But plaintiff cites no published decision allowing such an end run around the diligence 
requirement.  Whether law is “new” (it came into effect after the motion was heard) or “different” 
(it was discovered after the motion was heard), diligence in timely presenting that law to the 
Court is required. 
 
 D. The New Law Is Not Relevant. 
 
 Plaintiff has not demonstrated that the new law he now relies on is relevant, 
in the sense that it would have resulted in a different ruling on the Second or the Sixth 
Causes of Action.  The Court finds that it would not have resulted in a different ruling, for 
the following reasons. 
 
  D-1. The Second Cause of Action. 
 

The New Law Cited By Plaintiff 
 
 As was noted above, plaintiff’s motion is based on the enactment of Government Code 
section 12923, which went into effect on January 1, 2019.  Plaintiff argues that section 12923 
creates a dramatic shift in the law on racial harassment: it makes the standard for finding racial 
harassment substantially more lenient.  As a threshold matter, the Court finds that plaintiff has 
greatly exaggerated the impact of this statute. 
 
 First and most important, plaintiff is simply incorrect when plaintiff argues that section 
12923 abolished the “severe or pervasive” standard for finding racial harassment.  The only 
reference to that standard is in subdivision (b), which reads as follows: 
 

(b) A single incident of harassing conduct is sufficient to create a triable issue 
regarding the existence of a hostile work environment if the harassing 
conduct has unreasonably interfered with the plaintiff’s work performance 
or created an intimidating, hostile, or offensive working environment.  
In that regard, the Legislature hereby declares its rejection of the United 
States Court of Appeals for the 9th Circuit’s opinion in Brooks v. City of 
San Mateo (2000) 229 F.3d 917 and states that the opinion shall not be 
used in determining what kind of conduct is sufficiently severe or 
pervasive to constitute a violation of the California Fair Employment and 
Housing Act.  [Emphasis added.] 

 
The language at the end of subdivision (b) confirms that the courts are still required to use the 
severe or pervasive standard.  The only change imposed by subdivision (b) is that, in applying 
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the standard, the courts are directed not to follow the “single incident” rule articulated in the 
Ninth Circuit Brooks decision. 
 
 Subdivision (b) has no application in the case at bar.  The Court did not cite the Brooks 
decision in its ruling on defendants’ demurrer, and did not base its ruling on the proposition that 
a single incident of harassing conduct can never be sufficient to constitute racial harassment. 
 

Subdivision (c) of section 12923 “affirms the decision in Reid v. Google, Inc. (2010) 50 
Cal.4th 512 in its rejection of the ‘stray remarks doctrine.’”  This subdivision does not show a 
change in the law; rather, it shows the continuity of the law from 2010 through the present.  
The Court was fully aware of the rule articulated by the California Supreme Court in Reid when 
the Court issued its April 2019 ruling. 

 
Further, this subdivision has no application in the case at bar.  The Court did not cite 

the stray remarks doctrine in its ruling on defendants’ demurrer, and did not base its ruling on 
that doctrine. 

 
Subdivision (d) of section 12923 provides that the standard for sexual harassment 

“should not vary by type of workplace.”  The subdivision expressly disapproved a 2011 Court of 
Appeal decision, Kelley v. Conco Companies (2011) 196 Cal.App.4th 191. 

 
Subdivision (d) has no application in the case at bar.  Plaintiff’s case does not involve 

sexual harassment, and the Court did not base its ruling on the proposition that the standard for 
racial harassment should vary by type of workplace. 

 
The Court notes that plaintiff’s attorney Edward Kim, when quoting the language of 

subdivision (d) in plaintiff’s opening memorandum, replaced “sexual harassment” 
with “[harassment],” and replaced “sexually related commentary or conduct” with “[racially] 
related commentary or conduct …”  (Memorandum, p. 5, lines 22-24.)  Mr. Kim is admonished 
not to make misleading representations concerning governing law in future filings.  (See, Code 
Civ. Proc., § 128.7, subd. (b)(2).) 

 
Subdivision (e) of section 12923 reads as follows: 

 
(e) Harassment cases are rarely appropriate for disposition on 

summary judgment.  In that regard, the Legislature affirms the decision 
in Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 243 and its 
observation that hostile working environment cases involve issues 
“not determinable on paper.” 

 
This subdivision does not show a change in the law; rather, it shows continuity of the law from 
2009 through the present.  When the Court sustained defendants’ demurrer, the Court was fully 
aware of the general rule that harassment cases are fact-intensive, and thus “are rarely 
appropriate for disposition” by way of pretrial motions. 
 
 However, neither subdivision (e) nor the decision it affirms changed the law governing 
a demurrer; they do not support the proposition that plaintiffs in racial harassment cases are 
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immune from a demurrer, even if their complaints fail to allege ultimate facts that would allow 
a reasonable trier of fact to find harassment. 
 
 Finally, subdivision (a) of section 12923 reads in pertinent part as follows: 
 

(a) …  In this regard, the Legislature affirms its approval of the standard set 
forth by Justice Ruth Bader Ginsburg in her concurrence in Harris v. 
Forklift Systems (1993) 510 U.S. 17 that in a workplace harassment suit 
“the plaintiff need not prove that his or her tangible productivity has 
declined as a result of the harassment. It suffices to prove that a 
reasonable person subjected to the discriminatory conduct would find, 
as the plaintiff did, that the harassment so altered working conditions 
as to make it more difficult to do the job.”  (Id. at 26). 

 
The Court finds this subdivision somewhat puzzling, for the following reason. 
 

The Harris decision was published in 1993.  Since its publication, approximately 19,500 
decisions have cited Harris.  But the Court has located only one published federal decision in 
which Justice Ginsburg’s concurring opinion was cited on the “tangible productivity” issue.  (See, 
Mendoza v. Borden, Inc. (11th Cir. 1999) 195 F.3d 1238.)  And even in that decision, Justice 
Ginsburg was cited only in concurring and dissenting opinions.  (Ibid.)  Also, the plaintiff in that 
decision lost; the court found that the plaintiff could not show racial harassment as a matter of 
law.  (See, Mendoza, supra, 195 F.3d at 1244 [“motions for summary judgment or judgment as 
a matter of law are appropriate to ‘police the baseline for hostile environment claims’”].) 

 
Thus, when in 2018 the Legislature chose to invoke Justice Ginsburg’s 1993 concurring 

opinion, they were not invoking some substantial body of federal case law that had coalesced 
around that concurring opinion.  Rather, they were invoking an ocean of 19,500 decisions into 
which the concurring opinion had dropped, and into which it had disappeared without a ripple.  
It is not clear whether California courts are supposed to follow the decisions that relied on the 
main opinion in Harris, or whether California courts are supposed to pick up the banner where 
Justice Ginsburg left it and develop a new body of California law. 

 
In any event, to the extent that subdivision (a) represents a change in the standard for 

finding racial harassment, it does not support plaintiff’s motion for two reasons.  First, plaintiff 
has failed to explain how such a changed standard could be applied retroactively to alleged 
misconduct occurring before the statute’s effective date.  Second, plaintiff has not alleged 
ultimate facts showing racial harassment even under the possibly more lenient standard 
articulated in Justice Ginsburg’s concurring opinion. 
  

Not Relevant To The Court’s Ruling 
 
 The Second Cause of Action is for racial harassment under the Fair Employment and 
Housing Act (“FEHA”).  Defendant Russell Holt is the only individual defendant named in this 
cause of action. 
 
 The gist of the Second Cause of Action, as set forth in the First Amended Complaint 
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(“FAC”), was not that Mr. Holt had himself personally committed conduct that rose to the level of 
racial harassment.  Rather, it was that Mr. Holt ratified the harassing conduct of subordinate 
employees by (1) failing to stop their conduct, and (2) terminating plaintiff’s employment.  
Thus for example, plaintiff alleges as follows: 
 

30. …  Defendant Holt approved the decision to terminate Plaintiff.  … 
 
48. …  Defendant Holt continued to harass Plaintiff by refusing to [stop] and 

effectively ratifying the racially hostile and threatening behavior of his 
subordinates towards Plaintiff, despite Plaintiff’s repeated insistence that 
the behavior need be stopped.  … 

 
(FAC, ¶ 30 and ¶ 48.) 
 

This was also the gist of the opposition memorandum’s argument concerning Mr. Holt.  
(See, Plaintiff’s Opposition, filed on 4 12-19, Part II-B, pp. 2-7.)  Thus for example, plaintiff 
argued as follows: 
 

While the physical threats and comments were primarily made by Defendant 
Holt’s subordinates, Holt as a supervisor ratified such conduct.  Plaintiff 
complained to HOLT of the threatening hostile conduct, but HOLT refused to 
assist Plaintiff …  (Id., p. 3, lines 24-26.) 
 
“Ratification may be established by any circumstantial or direct evidence 
demonstrating adoption or approval of the employee’s actions by the corporate 
agent.  [Citations.]  Such ratification may be inferred from the fact that the 
employer, after being informed of the employee’s actions, does not fully 
investigate and fails to repudiate the employee’s conduct by redressing the harm 
done and punishing or discharging the employee …” 
(Id., p. 3, line 28 through page 4, line 4.) 
 
Plaintiff has alleged that he was subjected to being called [offensive comments 
omitted] and that such conduct was ratified by Defendant Holt as a managing 
and/or supervising agent of Defendant Contra Costa Community College.  
(Id., p. 4, lines 22-26.) 
 

In light of these allegations and arguments, the Court ruled as follows: 
 

2nd C/A.  The Second Cause of Action is for racial harassment.  The Court finds 
that plaintiff has not alleged severe and pervasive harassment on the part of 
individual defendant Russell Holt.  Supervisors can be held liable only for their 
own harassment, and not for failing to prevent the harassing acts of others.  
(See, Fiol v. Doellstedt (1996) 50 Cal.App.4th 1318, 1327-28 [“individual 
supervisory employees should not be placed at risk of personal liability … for 
personnel management decisions which have been delegated to the supervisor 
by the employer, such as deciding whether to investigate or take action on a 
complaint of sexual harassment”].)  [Emphasis added.] 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/18/19 

 
 

- 10 - 

 
(Minute Order, dated 4-25-19.) 
 

Plaintiff mischaracterizes the Court’s holding when he implies that the Court made 
a finding that plaintiff had not adequately alleged severe or pervasive racial harassment.  
The Court did not so find.  Plaintiff clearly did adequately allege such harassment — but the 
harassment was by certain defendants other than Mr. Holt. 
 
 What the Court found is that Mr. Holt cannot be held vicariously liable for the harassing 
acts of subordinate employees based on plaintiff’s misguided ratification theory.  The new law 
that plaintiff now cites is not relevant to that theory: the Fiol decision on which the Court relied is 
still good law. 
 
 Finally, the Court acknowledges that the Court inadvertently used the wrong verbal 
formulation in describing the applicable standard: the Court used the phrase “severe and 
pervasive” rather than “severe or persuasive.”  The Court may be excused this clerical error, 
given that both sides have sometimes made the error themselves. 
 

Thus, in defendants’ opening memorandum in support of defendants’ demurrer, the 
caption for Part III-B includes the phrase “severe and pervasive.”  And in plaintiff’s notice of his 
motion for reconsideration, plaintiff recites that new law “plainly rejects the ‘severe and 
pervasive’ standard with respect to harassment claims …”  (Notice of Motion, p. 1, lines 12-14.)  
Even some Court of Appeal decisions make this error.  (See, McCoy v. Pacific Maritime Assn. 
(2013) 216 Cal.App.4th 283, 294 [“”[a]lthough crude and offensive, these remarks were not so 
severe and pervasive as to alter the conditions of appellant's employment”].) 
 
 What is important is that, in sustaining defendants’ demurrer, the Court understood 
and applied the correct, alternative standard.  (See, Sheffield v. Los Angeles County (2003) 
109 Cal.App.4th 153, 161 [“the harassment need not be severe and pervasive in order 
to impose liability; either severe or pervasive will suffice”].)  The Court found that the single 
racially tinged action in which Mr. Holt was allegedly personally involved was neither severe nor 
— obviously — pervasive. 
 

The Harris Standard 
 

 The single racially tinged incident in which Mr. Holt was allegedly personally involved 
is that alleged in paragraph 27 of the First Amended Complaint.  Plaintiff alleges as follows: 
 

27. Beginning on or about 2014, Plaintiff was subjected to a racially hostile 
work environment.  On one occasion, Defendant Holt, who was Plaintiff’s 
supervisor, requested that Plaintiff assist Defendant Holt in his efforts to 
remove a black individual from her position in leadership within the 
organization.  Defendant Holt expressed to Plaintiff that his motivation for 
doing so was his belief that black people were not good leaders and 
should not be in management positions.  Plaintiff, who himself is an 
African American, felt extremely uncomfortable and refused to assist 
Defendant Holt in the discriminatory conduct.  When Plaintiff refused, 
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Defendant Holt threatened his employment by suggesting that Plaintiff 
would become the target of race discrimination and harassment with 
words to the effect of, “You are either at the table or you’re on the menu.”  
Plaintiff still refused. 

 
 In plaintiff’s critique of the Court’s ruling on defendants’ demurrer, plaintiff implies that 
the Court disregarded this allegation under the “stray remarks” rule.  That is not a correct 
interpretation of the Court’s ruling. 
 
 The “stray remarks” rule was rejected by the California Supreme Court many years ago, 
as the Court was well aware.  (See, Reid v. Google, Inc. (2010) 50 Cal.4th 512, 535-545.)  
Government Code section 12923 did not change the law in this area; rather, it simply reaffirmed 
it.  (Gov. Code, § 12923, subd. (c).) 
 
 The Court in its ruling found that Mr. Holt’s alleged conduct did not meet the severe or 
pervasive standard that plaintiff argued was the applicable standard.  Mr. Holt was allegedly 
involved in making the kind of personnel management decision (attempting to remove a co-
employee from her position) that was found non-actionable in Fiol, supra.  Also, while Mr. Holt’s 
alleged statement that “black people are not good leaders” was foolish and racist, the remark 
was directed to plaintiff’s co-worker and not to plaintiff himself.  And Mr. Holt’s animus towards 
plaintiff, as alleged in paragraph 27, was the product of plaintiff’s refusal to assist Mr. Holt and 
not plaintiff’s race. 
 
 The Court notes that plaintiff has not alleged that Mr. Holt ever called plaintiff a racial 
epithet, or criticized plaintiff’s own job performance in terms of race.  Plaintiff alleges that 
Mr. Holt used a macho cliché to express his frustration with plaintiff: “You are either at the table 
or you’re on the menu.”  But the racial gloss plaintiff attempts to put on this remark, “Defendant 
Holt threatened his employment by suggesting that Plaintiff would become the target of race 
discrimination and harassment,” is entirely of plaintiff’s own manufacture.  The remark is not 
reasonably susceptible to plaintiff’s self-serving interpretation. 
 
 The Court acknowledges that employment cases are fact-intensive, and that the 
existence of harassment is generally a question of fact.  But pretrial motions still have a role 
to play.  (See, Mendoza, supra, 195 F.3d at 1244 [“motions for summary judgment or judgment 
as a matter of law are appropriate to ‘police the baseline for hostile environment claims’”].)  
The Court found in April 2019 that the single incident alleged in paragraph 27, which occurred 
on an unspecified date during a five-year employment history, did not rise to the level of racial 
harassment as a matter of law.  And while this finding was correct under the standard in effect 
before the enactment of Government Code section 12923, it would also have been correct 
under the standard articulated in Justice Ginsburg’s concurring opinion: 
   

It suffices to prove that a reasonable person subjected to the discriminatory 
conduct would find, as the plaintiff did, that the harassment so altered working 
conditions as to "make it more difficult to do the job.” 

 
(Harris v. Forklift Sys. (1993) 510 U.S. 17, 25.) 
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Courts have had no difficulty in distinguishing Harris when presented with fact patterns 
as weak as those alleged in paragraph 27.  For example, in the federal Lakshman decision, 
the Court distinguished Harris as follows: 
 

The cases where courts have found a hostile work environment are simply 
different in degree and kind from the facts in this case.  Harris v. Forklift Systems, 
510 U.S. 17, 126 L. Ed. 2d 295, 114 S. Ct. 367 (1993) (employee repeatedly 
insulted, made the target of sexual innuendo, denigrated); Meritor Savings Bank, 
FSB v. Vinson, 477 U.S. 57, 91 L. Ed. 2d 49, 106 S. Ct. 2399 (1988) (employee 
forcibly raped, repeated demands for sexual favors, fondled in front of other 
employees); O'Rouke, 235 F.3d 713 (female firefighter hired under newly 
implemented affirmative action policy subjected to overtly sexual behavior, stacks 
of pornographic magazines, systematic and sustained exclusion and isolation, 
vandalism, discipline); Hernandez-Loring v. Universidad Metropolitana, 233 F.3d 
49 (1st Cir. 2003) (female faculty member pawed and lasciviously addressed by 
chancellor, repeatedly propositioned by head of academic committee); White v. 
New Hampshire Dep't of Corrections, 221 F.3d 254 (1st Cir. 2000) (daily, 
constant sexual references; explicit remarks and innuendo concerning plaintiff); 
Danco, Inc. v. Wal-Mart Stores, Inc., 178 F.3d 8 (1st Cir. 1999) (racial graffiti, 
physical threat; racial slur over three month interval); Lipsett v. Univ. of Puerto 
Rico, 864 F.2d 881 (1st Cir. 1988) (female medical resident subjected to 
three year period of ongoing sexual harassment, propositioning, and 
academic discipline). 

 
(Lakshman v. Univ. of Me. Sys. (D.Me. 2004) 328 F.Supp.2d 92, 112.)  Plaintiff has not cited a 
published decision in which conduct similar to that alleged in paragraph 27 has been found to 
constitute racial harassment. 
 
 In sum, the Court acknowledges that a single incident, if it is of sufficient gravity, can 
so alter an employee’s working conditions as to make it more difficult to do that employee’s job 
(the Ginsburg concurrence standard).  But the conduct alleged in paragraph 27 does not rise to 
that level, as a matter of law. 
 

Retroactivity 
 

 Plaintiff has also failed to demonstrate that the new law plaintiff cites is relevant to the 
Court’s ruling because plaintiff has failed to demonstrate that, if there is now a more lenient 
standard for finding racial harassment, that standard can be applied retroactively to past 
conduct.  Generally, statutes operate prospectively only.  (McClung v. Employment 
Development Dept. (2004) 34 Cal.4th 467, 475.)  In construing statutes, there is a presumption 
against retroactive application unless the Legislature plainly has directed otherwise by means of 
“express language of retroactivity or … other sources that provide a clear and unavoidable 
implication that the Legislature intended retroactive application.  [Citation and internal quotation 
marks omitted.]”  (Quarry v. Doe I (2012) 53 Cal.4th 945, 955.) 
 
 Plaintiff’s entire motion is based on the premise that, while Mr. Holt’s conduct might not 
have met the standard for racial harassment in effect before 2019, it does meet the substantially 
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more lenient standard now in effect in 2019.  But how could conduct that was not unlawful when 
it was committed suddenly become retroactively unlawful, and thus a source of un-anticipatable 
liability for damages, statutory penalties, and attorney fees?  That would seem to violate 
fundamental principles of due process. 
 
  D-2. The Sixth Cause of Action. 
 
 The Sixth Cause of Action is for intentional infliction of emotional distress.  Plaintiff has 
failed to articulate how the enactment of Government Code section 12923 could conceivably 
have any bearing on this cause of action. 
 
 In their opening memorandum, there are only two sentences that address the Sixth 
Cause of Action, and they do so only en passant.  The Sixth Cause of Action is not mentioned 
at all in the reply memorandum.  The two sentences read as follows: 
 

The Court’s sustaining of Defendants’ [demurrer to plaintiff’s] sixth cause of 
action for intentional infliction of emotional distress flowed, at least in part, upon 
[sic] its finding with respect to the second cause of action. 
(Memorandum, p. 4, lines 9-10.) 
 
In light of these statutory authorities, Plaintiff respectfully contends that the facts 
stated in the FAC are amply sufficient to meet the applicable standard for 
actionable harassment and infliction of emotional distress, given the factual and 
contextual overlap of those causes of action … 
(Memorandum, p. 6, lines 13-15 …) 

 
This frankly makes no sense.  The phrase “factual and contextual overlap” is filler, 
not argument, and it does not explain how the Court’s ruling on the Sixth Cause of Action could 
somehow be deemed derivative of the Court’s ruling on the Second Cause of Action. 
 
 The Court ruled as follows on the Sixth Cause of Action: 
 

6th C/A.  The Sixth Cause of Action is for intentional infliction of emotional 
distress.  The Court finds that plaintiff has not alleged “outrageous” conduct on 
the part of the demurring defendants.  (See, Cornell v. Berkeley Tennis Club 
(2017) 18 Cal.App.5th 908, 945-946; Garamendi v. Golden Eagle Ins. Co. (2005) 
128 Cal.App.4th 452, 480; Janken v. GM Hughes Electronics (1996) 46 
Cal.App.4th 55, 80 [“[a] simple pleading of personnel management activity is 
insufficient to support a claim of intentional infliction of emotional distress, even if 
improper motivation is alleged”].) 
 

Plaintiff makes no argument demonstrating that the enactment of Government Code section 
12923 has any bearing on the Court of Appeal decisions cited by the Court. 
 
 If anything, section 12923 may have weakened the connection between FEHA 
harassment and the intentional infliction tort — if section 12923 does in fact make the standard 
for finding harassment more lenient.  The mere fact that certain conduct might meet the new, 
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more lenient standard for purposes of a statutory FEHA cause of action does not mean that it 
rises to the level of “outrageous” conduct for purposes of the common law tort. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

10.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DAVID W. BILBY 
* TENTATIVE RULING: * 
 
Continued on Court’s own motion to August 8, 2019 at 9:00 AM in Dept. 33.  

  

11.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CARETRUST SERVICES, LLC 
* TENTATIVE RULING: * 
 
Continued on Court’s own motion to August 8, 2019 at 9:00 AM in Dept. 33. 

  

12.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CARETRUST SENIOR MANAGEMENT, LLC, 
* TENTATIVE RULING: * 
 
Continued on Court’s own motion to August 8, 2019 at 9:00 AM in Dept. 33. 
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13.  TIME:  9:00   CASE#: MSC18-02084 
CASE NAME: VALLE VS. TURNER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

14.  TIME:  9:00   CASE#: MSC18-02084 
CASE NAME: VALLE VS. TURNER 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY KIENI JAMES TURNER 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

15.  TIME:  9:00   CASE#: MSC19-00188 
CASE NAME: NEW U LIFE   VS.  SINCLAIR 
HEARING ON MOTION TO STRIKE THE COMPLAINT (Anti-SLAPP) 
FILED BY PATTI SINCLAIR 
* TENTATIVE RULING: * 
 

Defendant Patti Sinclair’s special motion to strike is denied as to causes of action one, 

two and three, and granted as to cause of action four.  

Protected Activity 

Defendant argues that her conduct is protected activity under Code of Civil Procedure 

section 425.16 subsection (e)(3). Subsection (e)(3) applies to “any written or oral statement or 

writing made in a place open to the public or a public forum in connection with an issue of public 

interest”.  

Plaintiffs are suing Sinclair for making allegedly disparaging and false statements about 

New U Life, its products and Goldstein. Plaintiffs’ complaint focuses on statements about: (1) 

the side effects of the Plaintiffs’ product, (2) that Goldstein stated no one with cancer should use 

the product, (3) that Goldstein stated woman would be happy getting her period at any age, (3) 

that the botanicals for the product are grown in China, and (5) that Sinclair thought most MLM 

companies were good, but “companies such as NewULife absolutely ruin the reputation of the 

industry.” (Comp. ¶¶10-14, Exs. C & D.) Sinclair’s statements were made on the website 

“behindmlm.com”, which is alleged to be a web site “dedicated to news and reviews relating to 
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the MLM industry”. (Comp. ¶10.) Plaintiffs allege that the statements were seen by “multiple 

patrons” of the website. (Comp. ¶15.) 

Here, the allegations show that Sinclair’s statements were made on a website related to 

the discussion of companies like New U Life and were seen by multiple people. (Comp. ¶¶ 10, 

15.) In addition, Sinclair states that she made two posts on the website “behindmlm.com”. 

(Sinclair Decl. ¶6.) These allegations and the evidence are sufficient to show that Sinclair’s 

statements were made in a public forum. (See, Barrett v. Rosenthal (2006) 40 Cal.4th 33, 41, fn. 

4 [“Web sites accessible to the public, like the ‘newsgroups’…, are “public forums” for purposes 

of the anti-SLAPP statute.”].)  

The parties disagree on whether Sinclair’s statements were made in connection with an 

issue of public interest. Whether something is an issue of public interest must be construed 

broadly. (Industrial Waste & Debris Box Service, Inc. v. Murphy (2016) 4 Cal.App.5th 1135, 

1151.) An issue of public interest “ ‘has been broadly construed to include private conduct that 

impacts a broad segment of society and/or that affects a community in a manner similar to that 

of a governmental entity.’ [Citation.]” (Industrial Waste, supra, 4 Cal.App.5th at 1151.)  

Matters of public interest normally are of concern to a large number of individuals. (See, 

e.g. DuPont Merck Pharmaceutical Co. v. Superior Court (2000) 78 Cal.App.4th 562, 567 

[alleged false statements about a drug taken by 1.8 million Americans is a matter of public 

interest.].) However, the public interest requirement is also satisfied “where the issue is not of 

interest to the public at large, but rather to a limited, but definable portion of the public (a private 

group, organization, or community), the constitutionally protected activity must, at a minimum, 

occur in the context of an ongoing controversy, dispute or discussion, such that it warrants 

protection by a statute that embodies the public policy of encouraging participation in matters of 

public significance.”  (Du Charme v. International Brotherhood of Electrical Workers (2003) 110 

Cal.App.4th 107, 119; see also, Hailstone v. Martinez (2008) 169 Cal.App.4th 728, 737.) 

Here, a press release from New U Life stated that it sold 500,000 bottles of its product, 

Somaderm, in 2018 and have benefited 150,000 people since 2017. (Thompson Decl. ex. C.) 

The alleged defamatory statements that form the basis of this complaint are statements about 

the effectiveness and/or side effects of Somaderm. (Comp. ¶10-12 and exs. C and D.) The 

Court has no difficulty concluding that these statements are a matter of public interest. The 

150,000 users of this product are a definable portion of the public and it is easy to understand 

why users of the product would be interested in potential side effects or concerns about the 

product’s effectiveness.  

Sinclair’s statements are not removed from a matter of public interest because they may 

have started a controversy, as opposed to having been made after a controversy had already 

begun. (Industrial Waste & Debris Box Service, Inc. v. Murphy (2016) 4 Cal.App.5th 1135, 1151 

[a showing of prior controversy is not required to show something is a matter of public interest].)  

In Du Charme the court stated that the statements “occur in the context of an ongoing 

controversy, dispute or discussion”. (Du Charme, supra, 110 Cal.App.4th 119.) That language 
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must be considered in context. In Du Charme, the alleged defamatory statements were made 

about a union officer after he had been removed from his position. There had been no pending 

controversy about that individual and after his removal there was nothing else to be done 

from the union. (Id. at 118.) The Court does not read Du Charme to hold that statements 

that start a controversy can never be matters of public interest. Here, unlike in Du Charme, 

the safety concerns raised by Sinclair may well lead to other action or discussions related to 

Sinclair’s concerns.  

There are other potential ways of looking at the public interest question, such as whether 

this is a matter of interest to multi-level marketing groups or to individuals interested in 

homeopathic treatments or supplements that receive less regulation by the FDA than 

prescription drugs. However, since the Court finds that the users of the product would be 

interested in Sinclair’s statements it need not engage in this analysis.   

The Court finds that Plaintiffs’ claims involve protected activity.  

Probability of Prevailing 

The burden then shifts to Plaintiffs to show that they have a probability of prevailing on 

the merits. Plaintiffs must show that their claims are both legally sufficient and that there is 

enough admissible evidence for a prima facie showing that the claims have merit. (See, Soukup 

v. Law Offices of Herbert Hafif (2006) 39 Cal.4th 260, 291; see also, Nagel v. Twin Laboratories, 

Inc. (2003) 109 Cal.App.4th 39, 45 [“The plaintiff cannot rely on the allegations of the complaint 

alone, but must present admissible evidence.”].) 

Defamation Claims 

Plaintiffs have sued Sinclair for defamation and trade libel. Although different claims, 

these two claims involve a number of identical elements and defenses.  

Plaintiffs argue that this is defamation per se of a private figure and a matter of private 

concern by citing to CACI no. 1704. Plaintiffs offer little to convince the Court that this is not a 

matter of public interest. The Court’s analysis above shows that First Amendment issues are at 

play here and thus Plaintiffs’ claim is for defamation per se of a private figure or limited public 

figure and a matter of public concern. A claim for defamation of a private figure and public 

matter require: (1) statement made to another person, (2) that the other person reasonably 

understood the statement was about plaintiff, (3) the statement had a defamatory meaning, 

(4) statement was false and (5) defendant failed to use reasonable care to determine the truth or 

falsity of the statement. (CACI no. 1702.) If Plaintiffs are limited public figures then they must 

show that Defendant acted with malice. (CACI no. 1700.)  

Similarly, trade libel requires  “the publication of matter disparaging the quality of 

another’s property, which the publisher should recognize is likely to cause pecuniary loss to the 

owner. [Citation.] The tort encompasses ‘all false statements concerning the quality of services 
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or product of a business which are intended to cause that business financial harm and in fact do 

so.’ [Citation.] [¶] To constitute trade libel, a statement must be false.” (City of Costa Mesa v. 

D’Alessio Investments,LLC (2013) 214 Cal.App.4th 358, 376.) “To constitute trade libel the 

statement must be made with actual malice, that is, with knowledge it was false or with reckless 

disregard for whether it was true or false.” (J-M Manufacturing Co., Inc. v. Phillips & Cohen LLP 

(2016) 247Cal.App.4th 87, 97; see also CACI no. 1731.) 

Although there a several potentially defamatory statements in the complaint, the Court 

will focus on the ones where there is evidence that the statement was false.  

The CEO of New U Life states in his declaration that he never made the following 

statements that Sinclair attributed to him: (1) “no one who’s ever had cancer should use the 

product”; (2) No matter what age a woman is, she should be happy to get her period. She’ll feel 

better afterward” and (3) “all botanicals are grown in China”. (Goldstein Decl. ¶¶4 and 5.) As to 

the first two statements, Goldstein states that he did not make those comments, but does not 

state whether or not those statements are true or false. For the third statement, Goldstein states 

that botanicals for his product are grown in “several countries, including the USA.” (Goldstein 

Decl. ¶¶4 and 5.) Thus, for these three statements, Plaintiffs have presented evidence of their 

falsity. Plaintiffs have not presented evidence as to the falsity of any other statements made by 

Sinclair and therefore, the Court will not consider whether other statements by Sinclair could 

support a claim for defamation or trade libel.  

Most of the elements for defamation and trade libel are easily met. There is no dispute 

that Sinclair made these statements on a website that was viewed by other people. The three 

statements identified above were statements of fact, not opinion. These statements have a 

defamatory meaning as they suggest safety concerns about the product. There is evidence 

of damage since New U Life’s sales dropped after the comments made by Sinclair. 

(Goldstein Decl. ¶6.)  

The main question here is whether Plaintiffs must show that Sinclair failed to use 

reasonable care to determine the truth or falsity of the statement or if Plaintiffs must show that 

she acted with malice. If Plaintiffs are found to be limited public figures then Plaintiffs must show 

that Sinclair acted with malice. Otherwise, Plaintiffs must show that Sinclair acted without 

reasonable care to determine the truth or falsity of the statement. As to trade libel, Plaintiffs 

must show malice. 

The Court need not determine which standard applies here. Applying either standard the 

Court finds that Plaintiffs have met their burden. While Plaintiffs offer very little evidence to 

support either standard, they offer just enough. Plaintiffs’ evidence shows that Goldstein did not 

make the statements that Sinclair says he made. These statements were allegedly made during 

a phone call between the two parties. At this stage, we must take Plaintiffs’ evidence as true. 

Thus, the Court concludes that Goldstein did not make the statements for the purposes of prong 

two of this motion. This leads to the conclusion that Sinclair attributed statements to Goldstein 

that she knew were false since she claimed he made them during a conversation with her. 
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These facts are enough to support a finding of both the failure to act with reasonable care and 

malice. At trial, the jury may well find Sinclair’s version of events more believable than 

Goldstein’s and find in her favor. However, we are not at trial and that this stage the Court must 

take Plaintiffs’ evidence as true. 

Breach of Contract Claim 

The parties do not dispute that Sinclair entered into a contract with New U Life to be an 

independent marketing consultant (IMC). (Goldstein Decl. ¶7 and exs. A and B; Goldstein Supp. 

Decl. ex. A; Sinclari Decl. ¶2.) Paragraph 29 states that “Complaints and concerns about New U 

Life and/or its products should be directed to the Customer Service Department. IMCs must not 

disparage, demean, or make negative remarks to third parties or other IMCs about New U Life, 

its owners… New U Life’s products… . Disputes or disagrees between any IMC and New U Life 

shall be resolved through the dispute resolution process, and the Company and IMCs agree 

specifically not to demean, discredit, or criticize one another on the Internet or any other public 

forum.” (Goldstein Decl. ex. B.)  

Sinclair’s statements appear to be a violation of this clause and thus, there is sufficient 

evidence that Plaintiffs can prevail on their breach of contract claim.  

The contract is effective for one year from the date of enrollment. (Goldstein Decl. ex. B 

at paragraph 4.) Sinclair enrolled in March 2018 and made her statements November 2018. 

Thus, the contract had not expired when the statements were made. Sinclair argues that the 

contract by terminated before she made her statements and thus the non-disparagement clause 

was not in effect when she made her statements. The Court is not convinced that the non-

disparagement clause would end before the one year contract period has expired.   

Sinclair also argues that Plaintiffs’ failure to request alternative dispute proceedings 

somehow invalidates the non-disparagement clause. Sinclair is the one who chose to make 

public comments rather than request alternative dispute resolution. Therefore, she cannot now 

complain that Plaintiffs failed to request alternative dispute when it was Sinclair who would have 

been obligated to request the process before making her statements. In addition, if Sinclair 

believes that this current case is appropriate for arbitration there is a procedure for seeking 

such relief.  

Injunctive Relief 

Plaintiffs did not discuss relevant legal authorities or provide admissible evidence to 

convince this Court that they can prevail on a request for a preliminary or permanent injunction. 

In addition, injunctive relief is not a separate cause of action, but a remedy. (See, e.g. Roberts v. 

Los Angeles County Bar Assn. (2003) 105 Cal.App.4th 604, 618.) Therefore, Plaintiffs have not 

prevailed on this “cause of action” and the motion to strike is granted as to cause of action four.  
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Evidentiary Matters  

Plaintiffs’ request for judicial notice of the complaint is denied as unnecessary. That 

document is already part of the Court’s file. 

 

  

16.  TIME:  9:00   CASE#: MSC19-00188 
CASE NAME: NEW U LIFE  VS.  SINCLAIR 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

17.  TIME:  9:00   CASE#: MSC19-00323 
CASE NAME: NEW U LIFE  VS.  HARGETT 
HEARING ON MOTION TO STRIKE COMPLAINT (Anti-SLAPP) 
FILED BY GEORGIA HARGETT 
* TENTATIVE RULING: * 
 

Defendant Georgia Hargett’s special motion to strike is denied as to causes of action 

one, two and three, and granted as to cause of action four. 

Protected Activity 

Defendant argues that her conduct is protected activity under CCP 425.16 subsection 

(e)(4). Subsection (e)(4) applies to “any other conduct in furtherance of the exercise of the 

constitutional right of petition or the constitutional right of free speech in connection with a public 

issue or an issue of public interest.” 

The parties focus on whether the statements involved a matter of public interest.  After 

the filing of this motion, the California Supreme Court added a second prong of analysis when 

determining if something is protected activity under (e)(4). In FilmOn.com Inc. v. DoubleVerify 

Inc. (2019) 7 Cal.5th 133 the court explained that the analysis under (e)(4) is “a two-part 

analysis rooted in the statute's purpose and internal logic. First, we ask what ‘public issue or … 

issue of public interest’ the speech in question implicates—a question we answer by looking to 

the content of the speech. (§ 425.16, subd. (e)(4).) Second, we ask what functional relationship 

exists between the speech and the public conversation about some matter of public interest.” 

(Id. at 149-150.) 
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First, the Court considers whether the issue here is a matter of public interest. The public 

interest requirement can be satisfied “where the issue is not of interest to the public at large, but 

rather to a limited, but definable portion of the public (a private group, organization, or 

community), the constitutionally protected activity must, at a minimum, occur in the context of an 

ongoing controversy, dispute or discussion, such that it warrants protection by a statute that 

embodies the public policy of encouraging participation in matters of public significance.”  (Du 

Charme v. International Brotherhood of Electrical Workers (2003) 110 Cal.App.4th 107, 119; see 

also, Hailstone v. Martinez (2008) 169 Cal.App.4th 728, 737.) 

Here, a press release from New U Life stated that it sold 500,000 bottles of its product, 

Somaderm, in 2018 and benefited 150,000 people since 2017. (Thompson Decl. ex. D.) The 

alleged defamatory statements that form the basis of this complaint are statements about the 

side effects of Somaderm, as well as conduct by the company. (Comp. ¶¶11-15 and exs. C-M.) 

The Court concludes that these statements are a matter of public interest. The 150,000 users of 

this product is a definable portion of the public and it is easy to understand why users of the 

product would be interested in potential side effects. In addition, the company’s response to 

questions about side effects would also be of interest to the 150,000 users of the product.  

The Court must now determine “what functional relationship exists between the speech 

and the public conversation about some matter of public interest.” Here, the statement must not 

only involve a matter of public interest but the “ ‘statement must in some manner itself contribute 

to the public debate.’ [Citations.]” (FilmOn.com Inc., supra, 7 Cal.5th at 150.) The Court is “not 

concerned with the social utility of the speech at issue, or the degree to which it propelled the 

conversation in any particular direction; rather, [it] examine[s] whether a defendant—through 

public or private speech or conduct—participated in, or furthered, the discourse that makes an 

issue one of public interest. [Citations.]” (Id. at 151 (emphasis added.)  When making this 

determination the Court can consider “context—including audience, speaker, and purpose.” 

(Id. at 152.)   

There are two sets of speech to consider. First, Hargett’s Facebook messages to New U 

Life’s distributors. These messages were sent through a private messaging services, which 

suggests that they were not intended to contribute to a public debate on the side effects of 

Somaderm. The fact that this was private speech, however, does not prevent it from being 

protected activity. (See, FilmOn.com Inc., supra, 7 Cal.5th at 151.) On the other hand the 

messages were sent by a former independent marketing consultant of New U Life to other 

individuals at that company. And the messages were sent with the intent of warning those 

individuals about concerns about the product. Considering all these facts, the Court concludes 

that the Facebook messages contributed to the public debate. 

Second, Hargett’s online post about her resignation from New U Life. Although this 

messages appears to be a warning to others about the Somaderm product, there is limited 

information about this post. The Court does not know which website it was posted to or who had 

access to that post. Without this information the Court cannot conclude that Hargett has met her 

burden showing that this post contributed to the public debate. (This dearth of information also 
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prevents the Court from considering whether this post was made on a website that would 

constitutes a public forum under subsection 425.16(e)(3).)  

Probability of Prevailing 

The burden then shifts to Plaintiffs to show that they have a probability of prevailing on 

the merits. Plaintiffs must show that their claims are both legally sufficient and that there is 

enough admissible evidence for a prima facie showing that the claims have merit. (See, Soukup 

v. Law Offices of Herbert Hafif (2006) 39 Cal.4th 260, 291; see also, Nagel v. Twin Laboratories, 

Inc. (2003) 109 Cal.App.4th 39, 45 [“The plaintiff cannot rely on the allegations of the complaint 

alone, but must present admissible evidence.”].) 

Admissibility of Facebook Messages 

Hargett argues that Plaintiffs illegally accessed her Facebook Messenger account and 

were able to obtain a number of private messages. Those messages are the basis of this 

lawsuit, along with an online post about Hargett’s resignation from New U Life. Hargett argues 

that because these messages were obtained through illegal means they are not admissible.  

Penal Code section 502(c)(2) makes it illegal to “[k]nowingly accesses and without 

permission takes, copies, or makes use of any data from a computer, computer system, or 

computer network…” There is a factual dispute about whether Hargett’s account was accessed 

without permission. Hargett states in her declaration that someone in Ventura, California 

accessed her Facebook account without her permission. (Hargett Decl. ¶10.) The individuals 

that Hargett communicated with have also stated that they did not give someone permission to 

access their messages. (Stone Decl. ¶4; O’Brien Decl. ¶4; Rackers Decl. ¶4; Walters Decl. ¶4.) 

In opposition, Debra Ambrose, an independent marketing consultant for New U Life, states that 

Hargett gave her access to her social media accounts and never revoked access. (Ambrose 

Decl. ¶3.) Later, Ambrose says that she discovered messages on Hargett’s Facebook 

Messenger account and she took screenshots of those messages, which are now attached to 

the complaint. (Ambrose Decl. ¶6.) In reply, Hargett states that she gave Ambrose permission to 

access her YouTube account, but not Facebook; although both accounts used the same email 

and password. (Hargett Reply Decl. ¶¶3-4, 8.) Hargett explains that she engages in confidential 

health discussions using her Facebook account and has never given anyone else authorization 

to use that account. (Hargett Decl. ¶6.) In order to determine whether the messages were 

obtained illegally the Court would have to make a ruling on the credibility of the declarants. This 

alone suggests that the request to exclude this evidence goes beyond the scope of this motion, 

where the Court must consider Plaintiffs’ evidence as true.  

In addition, assuming that there was an undisputed violation of Penal Code section 

502(c)(2), it is not clear that this is the proper procedure for seeking to exclude such evidence. 

Hargett cites to a single California Court of Appeal case which discusses sanctions for 

wrongfully obtained documents in the context of discovery and sanctions motions. (See, Conn v. 

Superior Court (1987) 196 Cal.App.3d 774.) But no discovery or sanctions motion has been 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/18/19 

 
 

- 23 - 

brought here. Hargett also cites to one district court opinion for the federal standard on deciding 

whether a plaintiff may use wrongfully obtained documents in a civil case. (Brado v. Vocera 

Communs., Inc. (N.D.Cal. 2014) 14 F. Supp. 3d 1316, 1320.) But Hargett has not shown why 

the Court should apply that standard here.   

Hargett has not convinced this Court that it can exclude these Facebook messages at 

this stage in the case. However, this ruling is without prejudice to Hargett re-raising this issue 

later in the case.  

Defamation Claims 

Plaintiffs have sued Hargett for defamation and trade libel. Although different claims, 

these two claims involve a number of identical elements and defenses.  

Plaintiffs argue that this is defamation per se of a private figure and a matter of private 

concern by citing to CACI no. 1704. Plaintiffs offer little to convince the Court that this is not a 

matter of public interest. The Court’s analysis above shows that First Amendment issues are at 

play here and thus Plaintiffs’ claim is for defamation per se of a private figure or limited public 

figure and a matter of public concern. A claim for defamation of a private figure and public 

matter require: (1) statement made to another person, (2) that the other person reasonably 

understood the statement was about plaintiff, (3) the statement had a defamatory meaning, (4) 

statement was false and (5) defendant failed to use reasonable care to determine the truth or 

falsity of the statement. (CACI no. 1702.) If Plaintiffs are limited public figures then they must 

show that Defendant acted with malice. (CACI no. 1700.)  

Similarly, trade libel requires  “the publication of matter disparaging the quality of 

another’s property, which the publisher should recognize is likely to cause pecuniary loss to the 

owner. [Citation.] The tort encompasses ‘all false statements concerning the quality of services 

or product of a business which are intended to cause that business financial harm and in fact do 

so.’ [Citation.] [¶] To constitute trade libel, a statement must be false.” (City of Costa Mesa v. 

D’Alessio Investments, LLC (2013) 214 Cal.App.4th 358, 376.) “To constitute trade libel the 

statement must be made with actual malice, that is, with knowledge it was false or with reckless 

disregard for whether it was true or false.” (J-M Manufacturing Co., Inc. v. Phillips & Cohen LLP 

(2016) 247Cal.App.4th 87, 97; see also CACI no. 1731.) 

Although there a several potentially defamatory statements in the complaint, the Court 

will focus on the ones where there is evidence that the statement was false.  

The CEO of New U Life states in his declaration that he never made the following 

statements which Hargett attributed to him: (1) “that the inactive ingredients in New U Life’s 

products are actually active” and (2) “that the inactive ingredients in the products are ‘powerful if 

not more powerful than the active ingredients.’ ” Goldstein states that both these statements are 
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false. (Goldstein Decl. ¶4.) Goldstein has not presented evidence as to the falsity of a number of 

other statements that are included in the complaint. 

Most of the elements for defamation and trade libel are easily met. Both of these 

statements are statements of fact, not opinion. There is no dispute that Hargett made these 

statements to another person, Carolyn Stone (a New U Life distributor), and that she received 

them. (See, Stone Decl. ¶¶2-5.) These statements have a defamatory meaning as they suggest 

safety concerns about the product. There is evidence of damage since New U Life’s sales 

dropped after the comments made by Hargett. (Goldstein Decl. ¶5.)  

The main question is whether Plaintiffs must show that Hargett failed to use reasonable 

care to determine the truth or falsity of the statements or if Plaintiffs must show that she acted 

with malice. If Plaintiffs are found to be limited public figures then Plaintiffs must show that 

Sinclair acted with malice. Otherwise, Plaintiffs must show that Sinclair acted without reasonable 

care to determine the truth or falsity of the statement. As to trade libel, Plaintiffs must show 

malice. 

The Court need not determine which standard applies here. Applying either standard the 

Court finds that Plaintiffs have met their burden. While Plaintiffs offer very little evidence to 

support either standard, they offer just enough. The two statements at issue here are both 

statements that Hargett says were made by Goldstein. Goldstein says he did not make these 

statements. Thus, taking Plaintiffs’ evidence as true, it appears that Hargett attributed 

statements to Goldstein, which he did not make, but which she claims he said. These facts are 

sufficient to show malice.  

The common interest privilege under Civil Code 47(c) applies to communications made 

to certain individuals specified in the statute, but applies only if those communications are made 

without malice. (Civil Code §47(c); see also, Taus v. Loftus (2007) 40 Cal.4th 683, 721.) 

Defendant has the burden of establishing that the statement in question was made on a 

privileged occasion, and thereafter the burden shifts to Plaintiffs to establish that the statement 

was made with malice. (See, Taus v. Loftus (2007) 40 Cal.4th 683, 721.) Since the Court has 

found that Plaintiffs have presented evidence to show malice, the Court cannot find that the 

common interest privilege applies at this stage in the case. The common interest privilege may 

well prove a bar to these claims later in the case, but at this stage the Court cannot rule out 

malice and therefore cannot apply this privilege.  

Breach of Contract Claim 

The parties do not dispute that Hargett entered into a contract with New U Life to be an 

independent marketing consultant (IMC). (Goldstein Decl. ¶7 and exs. A and B; Goldstein Supp. 

Decl. ex. A; Hargett Decl. ¶4.) Paragraph 29 states that “Complaints and concerns about New U 

Life and/or its products should be directed to the Customer Service Department. IMCs must not 

disparage, demean, or make negative remarks to third parties or other IMCs about New U Life, 

its owners… New U Life’s products… . Disputes or disagrees between any IMC and New U Life 
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shall be resolved through the dispute resolution process, and the Company and IMCs agree 

specifically not to demean, discredit, or criticize one another on the Internet or any other public 

forum.” (Goldstein Decl. ex. B.)  

Hargett’s statements appear to be a violation of this clause and thus, there is sufficient 

evidence that Plaintiffs can prevail on their breach of contract claim.  

Hargett argues that she cancelled the contract before she made her statements. The 

contract is effective for one year from the date of enrollment. (Goldstein Decl. ex. B at paragraph 

4.) Hargett enrolled in March 2018. (Hargett Decl. ¶4.) The statements that are the subject of 

this lawsuit occurred primarily in January 2019, but may have occurred between December 

2018 and February 2019. (Hargett Decl. ¶¶8-9.)  Thus, the contract had not expired when the 

statements were made.  

Hargett argues that the contract by terminated before she made her statements. 

However, the Court is not convinced that the non-disparagement clause would end before the 

one year contract period has expired.  

Hargett also argues that Plaintiffs’ failure to request alternative dispute proceedings 

somehow invalidates the non-disparagement clause. Hargett is the one who chose to make 

public comments rather than request alternative dispute resolution. Therefore, she cannot now 

complain that Plaintiffs failed to request alternative dispute when it was Hargett who would have 

been obligated to request the process before making her statements. In addition, there is a 

procedure available for requesting that this case be arbitrated.  

Injunctive Relief 

Plaintiffs did not discuss relevant legal authorities or provide admissible evidence to 

convince this Court that they can prevail on a request for a preliminary or permanent injunction. 

In addition, injunctive relief is not a separate cause of action, but a remedy. (See, e.g. Roberts v. 

Los Angeles County Bar Assn. (2003) 105 Cal.App.4th 604, 618.) Therefore, Plaintiffs have not 

prevailed on this “cause of action” and the motion to strike is granted as to cause of action four.  

Evidentiary Matters  

Plaintiffs’ request for judicial notice of the complaint is denied as unnecessary. That 

document is already part of the Court’s file. 
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18.  TIME:  9:00   CASE#: MSC19-00546 
CASE NAME: ARIANA FOOD ENTERPRISES  VS.  TIWANA INVESTMENT 
HEARING ON SPECIAL MOTION TO STRIKE  (Anti-SLAPP) 
FILED BY TIWANA INVESTMENT, INC., HARJINDER SINGH 
* TENTATIVE RULING: * 
 
  Defendants Tiwana Investment, Inc. and Harjinder Singh’s (“Defendants”) special motion 
to strike the service mark infringement action brought by Plaintiff Ariana Food Enterprises, Inc. 
(“Ariana”) is denied.   

RELEVANT FACTS 

 Since 2012, Plaintiff Ariana owns and operates an Indian and Pakistani restaurant in 
Concord, California under the name, “Naan N Curry,” in Concord, CA.  See Declaration of 
Muhammed Akbar (“Akbar Decl., paragraphs 2, 3, 4)   

 A year prior to the restaurant’s opening, Atique Rehman (“Rehman”), Akbar’s brother-in-
law, incorporated Ariana.   The purpose of the incorporation was to own and operate Naan “N” 
Curry, located at 2068 Salvio Street in Concord.  Akbar is the President of Ariana Food.  See 
Akbar Decl., paragraphs 1, 2 and Exhibit A.  Rehman left the restaurant and transferred any 
control over it to Akbar in 2013.  See Akbar Decl., paragraph 7 and Exhibit E.   

 From the very first day that the Concord restaurant opened in 2012, Ariana has used the 
name, “Naan N Curry” and a distinctive logo associated with the name in Contra Costa County.  
See Akbar Decl., paragraph 4, 6 and Exhibits C and D; see Cmplt, Exhibit A (for colored copy).  
Ariana has also used the name, “Naan N Curry” and its distinctive logo on all its marketing 
materials, in print, on websites, mobile applications, and other items, such as menus, signs and 
receipts.  See Akbar Decl., paragraph 5.  

 Since Ariana opened the Concord restaurant in 2012, it has cultivated goodwill within 
Concord and throughout the rest of Contra Costa County.  “Naan N Curry” has never received 
an average monthly rating lower than three (3) stars on Yelp for the past four (4) years.  In 2016, 
“Naan N Curry” was acknowledged in Diablo magazine, as one of the “Food Favorites” in the 
“2016 Best New Restaurants.”  See Akbar Decl., paragraph 8. 

 In January 2019, Defendants Singh and Tiwana Investment, Inc. put up a sign, saying 
“Coming Soon” on the restaurant, located at 3709 Mt. Diablo Blvd. in Lafayette, CA.  The sign 
stated in all caps, “COMING SOON” and underneath was a “near perfect counterfeit” of the 
name and logo used by Plaintiff.  See Akbar Decl., paragraph 9.  Akbar testified that he 
personally observed this sign but did not take pictures at that time.  Id. 

 Akbar contacted his lawyer about the sign.  On February 6, 2019, Plaintiff’s counsel 
wrote Defendants demanding that they cease counterfeiting Plaintiff’s name and logo.  See 
Akbar Decl., paragraph 10; Declaration of Harjinder Singh (“Singh”), paragraph 6 and Exhibit B. 

 That same month, February 2019, Defendants replaced the “COMING SOON” sign for a 
“NOW OPEN” sign.  The name of the restaurant had changed from “Naan N Curry” to “Naan 
Curry.”  Exhibit G to Akbar’s declaration depicts the sign as it was in February 2019.  Exhibit G 
shows a noticeable space between “Naan” and “Curry.”  The colored lines underneath the name 
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are identical to the colored lines underneath Plaintiff’s name, “Naan and Curry.”  See Akbar 
Decl., paragraph 11 and Exhibit G; see Cmplt, Exhibits A and D (for colored copies).   

 Additionally, over the actual storefront of Defendants’ Lafayette restaurant is another 
sign, which identifies the restaurant as “Naan Curry.”  See Akbar Decl., paragraph 12 and 
Exhibit H; see Cmplt, Exhibit E (colored copy).  The storefront sign shows the name “Naan” and 
Curry” with a large space in the middle, which appears to be a “paint over” since it is smudged.  
See Cmplt, Exhibit H (colored copy)  The colored lines underneath the name have also been 
removed, but the colored wording – green for “Pakistani” and orange for “Indian” are the same 
as Plaintiff’s signage.  See Akbar Decl., paragraphs 12, 13.   

 Plaintiff also notes that even though the Lafayette restaurant has been open only a short 
while, its name and signage have already caused confusion among customers.  Akbar testified:  
“As of the filing of this declaration, there have been 20 customers who have told me that they 
inadvertently purchased food from the Lafayette restaurant, believing that it was a new Concord 
restaurant location.”  See Akbar Decl., paragraph 14.  Akbar also attached the Yelp reviews, in 
which several customers express confusion about the two restaurants.  See Akbar Decl., 
paragraph 14 and Exhibit I; see also Declaration of Lubna Jahangiri (“Jahangiri Decl.”), 
paragraph 2 and Exhibit K.  (This evidence is inadmissible hearsay.)  

 Plaintiff also submits an article from an online new platform in the Walnut Creek and 
Lafayette area, called “Beyond the Creek,” from January 28, 2019.  The article is entitled, “Curry 
Blvd Closing Next Month In Lafayette.”  As the title of the article suggests, it concerns the 
closing of Curry Blvd. and states:  “The Indian restaurant, Curry Blvd. will be closing next month 
in Lafayette and as you can see from the photo below a new Indian restaurant will be taking its 
place, called Naan Curry.  Note that this isn’t the chain, Naan N Curry.”  See Akbar Decl., 
paragraph 15 and Exhibit J.  (This evidence is inadmissible hearsay.) 

 Through the declaration of Singh, Defendants confirm that they were the prior owners of 
Curry Blvd.  See Singh Decl., paragraph 4.  Singh denies that Defendants ever used the name 
“Naan N Curry.”  He states that the applied for the  fictitious business name, “Naan Curry” on 
January 11, 2019, with the County Clerk-Recorder for Contra Costa County.  See Singh Decl., 
paragraph 5 and Exhibit A.  

PROCEDURAL ISSUE 

THE TIMELINESS OF DEFENDANTS’ ANTI-SLAPP MOTION 

 Plaintiff contends that Defendants’ anti-SLAPP motion is untimely.  An anti-SLAPP 
motion must be filed within 60 days after the service of the complaint and must be heard within 
30 days after service of the motion, unless the docket conditions of the court require a later 
hearing.  See CCP Section 425.16(f).  Section 425.16(f) provides, in relevant part, as follows: 

The special motion may be filed within 60 days of the service of the complaint or, 
in the court’s discretion, at any later time upon terms it deems proper.  The 
motion shall be scheduled by the clerk of the court for a hearing not more than 30 
days after the service of the motion unless the docket conditions of the court 
require a later hearing. 
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 Plaintiff contends that Defendant Tiwana had to file its motion by May 30, 2019 (since it 
was served on March 21, 2019), and Singh had to file his motion by June 5, 2019 (since he was 
served on March 27, 2019).  See Plaintiffs’ Proofs of Service of Summons, filed April 3, 2019.  
Defendants’ anti-SLAPP motion was filed on June 7, 2019.  Defendants dispute this timing in 
their Reply.  (Reply, page 8, lines 18 through page 9, line 12)  Because Defendants’ motion was 
filed very shortly after the due date and would have been permitted by this court, in its 
discretion, the court will hear Defendants’ motion.   

 Plaintiff also objects that the hearing was scheduled for more than 30 days from the date 
of Defendants’ motion.  The motion was served on June 6, 2019.  According to Plaintiff, the 
motion should have been heard by July 8, 2019, since July 6th and 7th are Saturday and Sunday.  
However, the statute expressly provided for a hearing date after 30 days from service of the 
motion if docket conditions require a later hearing.  The hearing date provided to Defendants 
was the first available date for hearing of this motion.  

THE TIMELINESS OF PLAINTIFF’S OPPOSITION  

 In Reply, Defendants note that they received Plaintiff’s Opposition papers on July 8, 
2019.  The Opposition should have been received nine (9) court days prior to the hearing or on 
July 5, 2018.  See CCP Sections 1005.  Plaintiff’s proof of service attests that the Opposition 
was served by Overnight Mail on July 5, 2019, a Friday.  Undoubtedly, Defendants received the 
Opposition on Monday, July 8, 2019.  While Plaintiff’s did not serve the Opposition timely, there 
appears to be no prejudice to Defendants, who filed a Reply, addressing all the arguments, a 
declaration and objections to Plaintiff’s evidence in Opposition.   

EVIDENTIARY OBJECTIONS 

 Defendants have objected to the declarations of Lubna Jahangiri and Muhammad Akbar.  
The court rules on the objections as follows: 

Declaration of Lubna Jahangiri 

 Jahangiri Decl., page 2, lines 4-5 and Exhibit K:  Sustained – hearsay 

  Declaration of Muhammad Akbar 

 Akbar Decl., page 4, lines 25-26:  Sustained -- Overruled   

 Akbar Decl., page 5, lines 1-3:  Sustained – hearsay 

 Akbar Decl., page 5, lines 3-15:   Sustained – hearsay 

 Akbar Decl., page 5, lines 15-20:  Sustained – hearsay 

 Akbar Decl., page 5, lines 23-24 and Exhibit J:  Sustained – hearsay 

COMMERCIAL SPEECH UNDER THE ANTI-SLAPP STATUTE 

THE EXEMPTION IN CCP Section 425.17(c) 

 Under CCP Section 425.17(c), a cause of action against a defendant primarily engaged 
in the business of selling or leasing its goods or services is not subject to an anti-SLAPP motion, 
if all of the following conditions are met:  (1)  the cause of action arises from statements or 
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conduct by the defendant consisting of representations of fact about the defendant’s or a 
business competitor’s business operations, goods, or services, that is made for the purpose of . 
. . promoting or securing sales . . . of, or commercial transactions in, the person’s goods or 
services, or the statement or conduct was made in the course of delivering the person’s goods 
or services; (2) the intended audience is an actual or potential buyer or customer or a person 
likely to repeat the statement to, or otherwise influence, an actual or potential buyer or 
customer. . . 

 It is well-established that commercial speech that does nothing but promote a 
commercial product or service is not speech protected under the anti-SLAPP statute.  For 
example, in Nagel v. Twin Laboratories, Inc. (2003) 109 Cal.App.4th 39, the defendant company 
argued that the listing of product ingredients on labels and a web site was commercial speech 
protected under the anti-SLAPP statute.  The Court disagreed, holding that commercial speech 
that is not intertwined with noncommercial speech is not entitled to the protection of the anti-
SLAPP statute.  Id. at 47.  Similarly, in Consumer Justice Center v. Trimedica International 
Center (2003) 107 Cal.App.4th 595, the Court held that a company’s claims about its herbal 
supplement in product literature constituted purely commercial speech not protected under the 
anti-SLAPP statute.  Id. at 599-606.  See also Brenton v. Metabolife International, Inc. (2004) 
116 Cal.App.4th 679, 687-688 (consumer claims against a product manufacturer for false 
advertising and misbranding of products were not subject to the anti-SLAPP statute because 
they were representations of fact made to prospective purchasers) 

 In L.A. Taxi Cooperative, Inc. v. The Independent Taxi Owners Association of Los 
Angeles (2015) 239 Cal.App.4th 918, plaintiff taxicab service companies sued defendant taxicab 
service companies for false advertising.  The court denied defendants’ special motion to strike 
under CCP Section 425.16. 

 The Court of Appeal affirmed the order, denying defendants’ motion to strike.  The Court 
held that the false advertising claims were not subject to the anti-SLAPP statute because the 
conduct alleged – leading Internet searchers to believe they were being directed to plaintiff’s 
phone numbers and web sites, when they were actually being directed to defendant’s phone 
number and web sites) was purely commercial speech.  Id. at 930.   

 The Court found that plaintiffs demonstrated the commercial speech exemption applied.  
The Court explained:  “ITAO and Checker Cab are corporations who hold taxicab franchises to 
provide taxicab transportation services in the City of Los Angeles as a primary service provider. 
. . Thus, ITOA and Checker Cab are persons primarily engaged in the business of selling 
services within the meaning of Section 425.17(c).”  Id. at 932.  The advertisements also made 
representations of fact about plaintiffs’ contact information in order to promote defendants’ 
services, and the intended audience of the advertisements were potential customers of plaintiffs’ 
or defendants’ services.  Id. at 932.   

 The Court also found that the advertisements were not statements made in connection 
with a matter of public interest, as that term is used in the anti-SLAPP statute.  Id. at 928.  In 
L.A. Taxi, the Court examined the cases on commercial speech.  It explained:   

The commercial speech here was not made in connection with a public interest, 
as that term is used in the anti-SLAPP statute.  In Consumer Justice Center, 
supra, 107 Cal.App.4th 595, the Court held that commercial speech about a 
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specific product or service is not a matter of public interest within the meaning of 
the anti-SLAPP statute, even if the product category (herbal dietary supplements) 
is a subject of public interest and the products are regulated by public agencies 
(herbal supplements are regulated by the Federal Trade Commission and the 
Food and Drug Administration).  The Court concluded that the commercial 
speech at issue was not about herbal supplements in general, but about the 
specific properties and efficacy of a particular product.  It expressly declined the 
company’s invitation to examine the nature of the speech in terms of generalities 
instead of specifics, because to do so would render nearly any claim sufficiently 
abstracted to fall within the anti-SLAPP statute. . . “Construing the statute in this 
manner would allow every defendant in every false advertising case (or nearly 
any case that involves any type of speech) to bring a special motion to strike 
under the anti-SLAPP statute, even though it is obvious that the case was not 
filed for the purpose of chilling participation in matters of public interest. . .”  

See L.A. Taxi, supra, 239 Cal.App.4th at 928.   

 The L.A. Taxi case concluded that “the subject advertisements purported to provide the 
contact information for a particular taxicab company.  The commercial speech at issue was not 
about taxicab companies in general.  The commercial speech at issue was not about taxicab 
companies in general, but about a specific taxicab company.  Thus, it was purely commercial 
speech.”  Id. at 928.  

 This case appears to fall squarely within the “commercial speech” exemption to the anti-
SLAPP law.  Plaintiff’s causes of action arise from Defendants’ use of a similar name to its own 
and Defendants’ use of the same coloring and other markings (the colored underlining) on its 
signs.  Hence, the causes of action alleged in the Complaint arise from statements and conduct 
by Defendants, consisting of representations of fact about Defendants’ goods and services, 
made by them in order to attract customers.  And, the purpose behind Plaintiff’s lawsuit is to 
secure its right to its name and colored graphics associated with it.  The intended audience for 
Defendant’s conduct is undeniably actual and potential customers.   

CCP SECTION 425.16(b) AND SECTION 425.16(E)(4)  

 The alleged advertising of a name and markings by Defendants also does not, in any 
way, concern a public interest, as the term is used in the anti-SLAPP statute.  See L.A. Taxi, 
supra, 239 Cal.App.4th at 929 (the subject advertisements did not constitute participation in any 
public dialogue about public transportation via taxicab, the taxicab industry, or taxicab licensing 
and regulation. Rather, the advertisements on their face were designed to further defendants’ 
private interest in increasing the use of their taxicab services); Mann v. Quality Old Time 
Service, Inc. (2004) 120 CalApp.4th 90, 111 (defendant company’s statements to governmental 
agencies and customers concerning its alleged unlawful dumping of toxic chemicals not 
protected under the anti-SLAPP statute; although pollution is a matter of public interest, 
statements were not made about pollution or potential health and safety issues in general, but 
about the company’s specific business practices); Commonwealth Energy Corp. v. Investor 
Data Exchange, Inc. (2003) 110 Cal.App.4th 26, 28-29 (telemarking pitch made on behalf of 
investment firm selling information was not speech made in connection with a public issue or an 
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issue of public interest because the pitch was not a disquisition on the role of information in the 
investment market or the general need to be wary of investment scams”).   

 Several cases, one a California Supreme Court case, dealt with the issue of when 
commercial speech is made in connection with a public interest, such as to qualify for protection 
from an anti-SLAPP suit.   

 In All One God Faith, Inc. v. Organic and Sustainable Industry Standards, Inc. (2010) 
183 Cal.App.4th 1186, a trade association, Organic and Sustainable Industry Standards, Inc. 
(“OASIS”) sought to develop a standard that would provide a definition of “organic,” specific to 
beauty and personal care products, and would permit its members whose products met the 
standard to advertise using the association’s “organic” seal on the product.  A soap company, 
All One God Faith, Inc., who does business as Dr. Bronner’s Magic Soaps (“Dr. Bronner”), sued 
the trade association under the unfair competition law, Bus. & Prof. Code Section 17200, et seq.  
The trial court denied the trade association’s special motion to strike. 

 The Court of Appeal affirmed the order denying the association’s anti-SLAPP motion.  
The Court held, inter alia, that the association’s commercial speech was not protected activity on 
an issue of public interest.  Id. at 1205-1210.   

  
 In the lawsuit, Dr. Bronner claimed that all its lotions, hair rinses, shampoos, 
hair conditioners, shaving gels and balms are manufactured and advertised as “organic” or made 
with “organic” ingredients in accordance with voluntary criteria promulgated by the U.S. 
Department of Agriculture’s National Organic Program, established under the Organic Foods 
Production Act of 1990.  Under this criteria, a personal care product labeled “organic” must 
contain at least 95 percent organically produced ingredients.  Id. at 1192-1193. 

 
 According to Dr. Bronner’s complaint, OASIS was developing a more lenient standard, 

which would allow competing beauty and personal care product manufacturers, who met this 
lesser threshold, to advertise their wares with the “OASIS Organic” certification mark.  Dr. Bronner 
alleged that OASIS’ “organic” certification constituted an unfair and unlawful business practice as 
well as false and deceptive advertising since consumers would be misled with respect to the 
products’ ingredients.  It requested that OASIS be permanently enjoined from certifying as 
“organic” any product for sale within the state of California that could not be labeled as such under 
the Department of Agriculture criteria.  Id. at 1193-1194.   

  
 OASIS moved to strike Dr. Bronner’s claims as chilling its right to free speech, arguing 

that it was being sued for articulating and publishing its opinion as to what makes a personal care 
product ‘organic.  The trial court denied the motion.  Id. at 1194-1198. 

 
 Writing on appeal, Justice Bruiniers agreed that Dr. Bronner’s cause of action did not arise 

from acts in furtherance of OASIS’ constitutional right of petition or free speech on a matter of 
public interest, which would subject it to a special motion to strike under CCP Section 
425.16(b)(1).  “[W]hile OASIS’s articulation and dissemination of a standard regarding what 
makes a personal care product ‘organic’ may constitute an exercise of its right of free speech on 
a matter of public concern, we do not agree that OASIS’s certification of commercial products -- 
the activities that Dr. Bronner seeks to enjoin -- are in furtherance of that speech.”  Id. at 1203.   
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 The Court reasoned that the affixation of the “OASIS Organic” seal on a product “does not 
include any discussion of what the standard is, so as to encourage or contribute to public debate 
on the issue,” and that it was not necessary for OASIS to certify individual products in order for it 
to express its general opinion about what constitutes an “organic” personal care product.  Id. at 
1203, 1205.  The “OASIS Organic” certification was not activity directed to public discussion of 
organic standards in general, but was “only speech about the contents and quality of the product” 
designed to “promote the sale of the product to which it is affixed, not the standard or its 
elements.”  Id. at 1204.    

  
 In Workman v. Colichman, et al. (2019) 33 Cal.App.5th 1039, plaintiff Donna Sue Workman 
(“Workman”) listed her house for sale, contracted with a buyer, and entered escrow.  Defendant 
Paul Colichman (“Colichman”) and others were residents of a neighboring property who told 
Workman’s real estate agent that they were going to build a home addition that would interfere 
with the view from Workman’s house. The sale fell through. Workman sued her neighbors, 
alleging interference with the sale using false statements, since no construction was planned.  
Colichman filed an anti-SLAPP motion, claiming their speech involved a matter of public interest: 
representations made to the public about the views from Workman’s house.  The trial court denied 
the motion, and Colichman appealed.  Id. at 1043-1047.   

 The Court held that Defendants did not meet their burden on the first prong of the 
anti-SLAPP analysis because they cannot show their speech was a matter of public interest to a 
substantial number of people.  The Court explained that the anti-SLAPP statue is intended to 
apply only to meritless lawsuits that threaten free speech on matters of public interest.  Where, 
as here, Defendants have not met their threshold burden to show their actions were connected to 
a public issue, a court need not address the second prong of the anti-SLAPP analysis. Information 
regarding the views from a private residence affecting only those people directly interested in 
buying or selling that house is not an issue of public interest.  A matter of public interest must be 
of concern to a substantial number of people and must not be a broad and amorphous public 
interest. Id. at 1048. Communications to small, limited-interest groups typically do not meet the 
public interest requirement.  Id. at 1048-1053.   

 The Workman Court concluded: 

In this case, . . . there is no issue of widespread public concern. . . The views from 
a private residence do not involve a matter of public concern.  Defendants’ attempt 
to characterize this private dispute as a matter of public interest is not supported 
by any authority.  

Id. at 1053. 

 The California Supreme Court recently issued a similar decision in FilmOn.com Inc. v. 
DoubleVerify Inc. (2019) 7 Cal.5th 133.  The Supreme Court reversed the Second District Court 
of Appeal, which had affirmed a trial court ruling granting the defendant’s anti -SLAPP motion 
in a trade libel and tortious interference suit.  The Supreme Court held that context matters 
when courts assess anti-SLAPP motions. The purpose of the speech, the speaker, and the 
audience will all determine—and potentially limit—the application of the anti-SLAPP law.  The 
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Supreme Court applied this framework in holding that commercial speech targeted at a selec t 
group of paying subscribers that was never intended to become public did not fall within the 
category of protected speech that the anti-SLAPP law covers. 

 In the initial action, FilmOn.com, a web-based media company, sued DoubleVerify, a 
business that authenticates website content in proprietary reports sold to Internet advertisers, 
for trade libel and various tortious interference claims.  FilmOn alleged that DoubleVerify had 
described some of its websites as hosting “Adult Content” or “Copyright Infringement” 
material in confidential reports it generated for its subscribers.  DoubleVerify, for its part, 
responded with an anti-SLAPP motion, arguing that this activity constituted protected speech. 
The trial court agreed, striking FilmOn’s complaint.  

 The Court of Appeal affirmed. The Court of Appeal found that DoubleVerify’s website 
descriptions concerned a matter of public interest and constituted the sort of speech that the 
anti-SLAPP law protects.  It was not persuaded by FilmOn’s argument that these descriptions 
were never intended for circulation beyond the paying subscribers of DoubleVerify’s 
confidential reports and found this context irrelevant in applying the anti -SLAPP law. 

 The Supreme Court reversed on this point, holding that context is crucial.  The purpose 
of the speech, the speaker, and the audience all matter when determining what counts as 
protected activity for anti-SLAPP motions. Because context matters, courts must analyze the 
connection between the speech at issue and the matter alleged to be in the public interest. 
“First, we ask what ‘public issue or issue of public interest’ the speech in question 
implicates . . . . Second, we ask what functional relationship exists between the speech and 
the public conversation about some matter of public interest.”  Id. at  

 The Supreme Court found only a tangential relationship between DoubleVerify’s 
website descriptions and the public’s interest in monitoring website content.  Because 
DoubleVerify labeled FilmOn’s websites in confidential reports that were only circulated to 
subscribers, any connection with the public interest was too attenuated to qualify under the 
anti-SLAPP law.      

 Defendants have characterized private communications about a private dispute as an 
issue of public interest in their anti-SLAPP motion. The anti-SLAPP motion was therefore 
frivolous. In addition, there was persuasive evidence that the anti-SLAPP motion was filed in order 
to delay the case. Under these circumstances, an attorney fee award to the plaintiff is mandatory.  

 As can be seen from the discussion above, FilmOn is the latest in a series of cases, 
holding that the mere fact that the subject matter of an activity could be in the public interest is 
insufficient to qualify it as protected speech under the anti-SLAPP statute.  There must be a 
close connection between challenged activities and the claimed public issue.  In FilmOn, the 
California Supreme Court noted that it did not hold that all commercial speech would fall outside 
the reach of the anti-SLAPP law.  Commercial speech may still qualify as the proper subject of 
an anti-SLAPP motion, but the onus will be on the movant to demonstrate a real connection 
with a public issue. 
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 Defendants contend that they have met that burden because Plaintiff’s Complaint arises  
out of Defendants’ use of fictitious business name, “Naan Curry” for an Indian restaurant, 
previously known as “Curry Blvd.”  Defendants “communicated the name publicly and in a 
public forum by identifying its publicly assessable business name” . . . and “filed for registration 
with the County Clerk-Recorder for Contra Costa County”. . . (Defendants’ Memorandum of 
Points & Authorities, page 4)  

 Defendants do not even mention the key requirement for commercial speech to be 
protected by the anti-SLAPP statute, that is, that it involve a matter of public interest.  The 
commercial speech at issue here (the name and markings on Defendants’ advertising for its 
Indian restaurant) do not appear to raise any generalized issue of public interest or contribute 
in any way to a public dialogue about service mark infringements.  Rather, Defendants’ use of 
the name, “Naan Curry” was designed to further Defendants’ private interest in increasing the 
number of customers. 

IRRELEVANT ARGUMENTS 

 The analysis above is dispositive of Defendants’ motion, and there is no need to discuss 
the second prong of the anti-SLAPP statute, i.e., whether Plaintiff will prevail on the merits.  
For completeness only, the court notes that Plaintiff’s other arguments in Opposition are 
irrelevant, namely, whether Defendants’ speech is illegal and whether Plaintiff possesses the 
exclusive right to the name, “Naan N Curry.” 

 

  

19.  TIME:  9:00   CASE#: MSC19-00858 
CASE NAME: 1ST UNITED SERVICES VS. DOTSON 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Appear. 

 

  

20.  TIME:  9:00   CASE#: MSC19-00894 
CASE NAME: RAYMOND D. SMITH  VS.  THOMAS T. McCORMICK 
HEARING ON MOTION TO COMPEL CONTRACTUAL ARBITRATION 
FILED BY THOMAS T. MCCORMICK, MCCORMICK LAW FIRM 
* TENTATIVE RULING: * 
 
Continued to August 22, 2019 at 9:00 AM in Dept. 33. 
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21.  TIME:  9:00   CASE#: MSC19-01183 
CASE NAME: ALRICH VS. COUNTY DISTRICT ATTORNEY 
HEARING ON MOTION TO SHOW CAUSE 
FILED BY PAUL ALDRICH 
* TENTATIVE RULING: * 
 
Appear. 

 

  

22.  TIME:  9:00   CASE#: MSN19-0574 
CASE NAME: RE J. FIGUEROA 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY CBC SETTLEMENT FUNDING LLC 
* TENTATIVE RULING: * 
 
Appear with J. Figueroa. 

 

  

23.  TIME:  9:00   CASE#: MSN19-0914 
CASE NAME: JANE LUCIANO VS. FRED WILLIAM WAKIL, M.D. 
HEARING ON PETITION TO COMPEL ARBITRATION & APPOINT ARBITRATOR 
FILED BY JANE LUCIANO 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

24.  TIME:  9:00   CASE#: MSN19-1003 
CASE NAME: ZAREAI VS. ROTARO 
HEARING ON VERIFIED PETITION FOR ORDER TO RELEASE PROPERTY 
FILED BY AMAN ZAREAI AND FATEMEH ARBABIAN 
* TENTATIVE RULING: * 
 
Appear. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/18/19 

 
 

- 36 - 

25.  TIME: 10:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS. SIROTT 
SPECIALLY SET HEARING ON: SEE RELATED CASE C19-00917 
SET BY COURT 
* TENTATIVE RULING: * 
 
See lines 26 and 27. 

  

26.  TIME: 10:00   CASE#: MSC19-00917 
CASE NAME: CALIFORNIA IMAGING VS SIROTT 
SPECIAL SET HEARING ON: MOTION TO APPOINT RECEIVER 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff California Imaging and Treatment Center LLC’s (through its manager, Bimal Patel, 
M.D.) Motion to Appoint a Receiver is denied without prejudice.   

 Pursuant to Cal. Code of Civ. Pro. § 564 (b)(1) and (9), Plaintiff California Imaging and 
Treatment Center LLC moves for appointment of a receiver on the ground there will be a 
suspension of CITC’s business due to the dissension amongst the parties and an appointment 
of a receiver is necessary to protect and preserve Plaintiff’s property, the “Requested 
Information” (the books and records of CITC).  Although Plaintiff disputes CITC’s books and 
records are joint assets, the Court is “authorized to appoint a receiver ‘in an action . . . between 
partners or others jointly owning or interested in any property or fund . . . where it is shown that 
the property or fund is in danger of being lost, removed or materially injured.’” (Moore v. Oberg 
(1943) 61 Cal.App.2d 216, 223.)  Plaintiff claims the only way to ensure the books and records 
are released and preserved until the resolution of this action is to have a receiver appointed. 
Plaintiff argues the Court’s denial of the preliminary injunction and refusal to appoint a receiver 

 Defendants oppose the motion to appoint a receiver on the ground Plaintiff and Dr. Patel 
have not established a factual or legal basis to place CITC under receivership.  A receiver 
should not be appointed “where the desired result can be obtained by less stringent means 
calculated to protect the rights of all parties.’ [Citations.]” (A. G. Col Co. v. Superior Court of 
County of Santa Clara (1925) 196 Cal. 604, 613.) Defendants argue that appointment of a 
receiver is a far more drastic remedy than a preliminary injunction, which the Court has already 
denied. 

Analysis 

    “The principal source of authority to appoint a receiver is section [CCP] 564. 
Section 564 "is supplemented by a number of additional code sections. (Marsch v. Williams 
(1994) 23 Cal.App.4th 238, 245-246.) In this matter, a motion to compel arbitration is to be 
heard on this same date.  The Court is inclined to grant the motion to compel arbitration.  
Section 1281.8, subdivision (b), “permits a party to an arbitration to apply to the superior court 
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for provisional remedies, including appointment of a receiver under section 564. Like the other 
statutes, section 1281.8 does not authorize an arbitrator to appoint a receiver.” (Marsch v. 
Williams (1994) 23 Cal.App.4th 238, 246.)      

   The court may appoint a receiver where there is evidence that Plaintiff has at least a 
probable right or interest in the property sought to be placed in receivership and that the 
property is in danger of destruction, removal or misappropriation.  (See Sachs v. Killeen (1958) 
165 Cal.App.2d 205, 213.)  Moreover, the Court has inherent power in a proper case to appoint 
a temporary receiver for a solvent, going corporation, “where there are such dissensions in its 
governing body as to make it impossible for the corporation to carry on its business to 
advantage.”  (Misita v. Distillers Corp. (1942) 54 Cal.App.2d 244, 252.)  

 A receivership is a drastic, time-consuming and expensive remedy.  Because a 
receivership is so drastic in character, "Ordinarily, if there is any other remedy, less severe in its 
results, which will adequately protect the rights of the parties, a court should not take property 
out of the hands of its owners.”  (Alhambra-Shumway Mines, Inc. v. Alhambra Gold Mine Corp. 
(1953) 116 Cal.App.2d 869, 873.)   “[A] party to an action should not be ‘subjected to the 
onerous expense of a receiver, unless . . . his appointment is obviously necessary to the 
protection of the opposite party. . ..’ [Citation]” (Morand v. Superior Court (1974) 38 Cal.App.3d 
347, 351.)   A receiver should not be appointed where a remedy less drastic in its nature and 
scope is available, and which will insure to the litigants adequate protection.  (A. G. Col Co. v. 
Superior Court of County of Santa Clara (1925) 196 Cal. 604, 613.)      

 The moving papers must allege facts establishing one of the statutory grounds for 
appointment of a receiver.  (See Miller v. Oliver (1917) 714 Cal. 407, 410.)  “It is established, 
however, that a court of equity has power to appoint a receiver of a going corporation upon a 
showing that there are such dissensions in its governing body as to create a virtual suspension 
of its business.”(Golden State Glass Corp. v. Superior Court of Los Angeles County (1939) 13 
Cal.2d 384, 393.) “The appointment of a receiver rests in a large measure in the sound 
discretion of the court. However, such power is not entirely uncontrolled and must be exercised 
with due regard to the facts presented in each particular case.  (Alhambra-Shumway Mines, Inc. 
v. Alhambra Gold Mine Corp. (1953) 116 Cal.App.2d 869, 873.)  However, “‘[the] power to 
appoint a receiver is a delicate one which is exercised sparingly and with caution, and only in an 
extreme case under such circumstances as demand or require summary relief, and never in a 
doubtful case or where there is no necessity or occasion for the appointment."  (Morand v. 
Superior Court (1974) 38 Cal.App.3d 347, 350.)  

 “Evidence to justify the appointment of a receiver may be presented ‘in the form of 
allegations in a complaint or other pleading, by affidavit or by testimony.’ [Citation.]” (Armbrust v. 
Armbrust (1946) 75 Cal.App.2d 272, 274-275.) Plaintiff argues that the Court has ample 
evidence in its possession on which to base its decision to appoint a receiver.  The Court has 
recognized the long-standing lack of trust and dissension among CITC’s members, which have 
created a problem for the ongoing “normal” functionality of CITC.  Plaintiff argues the evidence 
is clear that not only will the “ill feelings, dissension, hatred, mutual hostility, and distrust” 
between the owners of CITC cause damage to CITC, but that Defendant Dr. Sirott’s actions are 
making management of CITC impossible.   
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 Defendants argue Plaintiff seeks the drastic remedy of appointment of a receiver without 
providing evidence of any danger to CITC of dissolution, insolvency, fraud, or mismanagement. 
They assert that despite the dissension among CITC’s members, the undisputed evidence 
shows CITC continues to operate as it has for the past 16 years, with full accountability to Dr. 
Patel.  Defendants maintain there is no threat to CITC’s financial condition, except by Dr. Patel, 
who unilaterally set up a new bank account to deposit EBMOH’s rent payments, without any 
accountability to other members of CITC. In contrast, Defendants argue, appointment of a 
receiver will directly cause harm to CITC’s name and good will and constitute breach of the real 
estate lease.  They also fear that since CITC’s landlord is in negotiations to sell the building, a 
receivership would put CITC in immediate jeopardy with the new landlord. 

 Plaintiff produced evidence showing Defendant Sanders has possession and control 
over the records and books and that Plaintiff has requested access, but was denied.  Plaintiff 
also presented evidence that two bills were not timely paid. Defendants presented the 
declaration of Sanders, where she declared that all of the bills and vendors are being paid. She 
also presents a plausible explanation for the non-payment of the two bills identified by Plaintiff 
and she denies any claim that she is preventing Dr. Patel from having access to any of the 
financial records of CITC.  

The dysfunction and mistrust between the parties to this case is obvious. The court 
suggested that the parties agree to the appointment of a receiver so that a neutral person or 
entity could take over Ms. Sanders functions while they litigate their disputes. Defendants would 
not agree to this sensible approach.  Unfortunately, there is simply not enough dysfunction in 
the running of this business to justify the court’s involuntary imposition of a receiver under these 
circumstances.  Plaintiff has produced no real evidence that there has been harm to the  
business such that a receiver must be appointed pending the arbitration. Plaintiff submitted no 
evidence of any deterioration of CITC’s assets or loss or diversion of CITC funds, justifying the 
appointment of a receiver.   “Stronger proof is essential to justify a receivership where specific 
and detailed evidence that the corporation's business is being successfully conducted at a profit 
is presented in opposition thereto.”  (Golden State Glass Corp. v. Superior Court of Los Angeles 
County (1939) 13 Cal.2d 384, 396.)  

 The motion is therefore denied without prejudice. Since the court retains jurisdiction to 
appoint a receiver while the parties arbitrate their dispute, no party is precluded from seeking 
the appointment of a receiver if the future conduct of the any party disrupts the successful 
operation of the business to an extent that such relief is warranted.  
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27.  TIME: 10:00   CASE#: MSC19-00917 
CASE NAME: CALIFORNIA IMAGING VS. SIROTT 
HEARING ON PETITION TO COMPEL ARBITRATION & APPOINT RECEIVER 
FILED BY MATTHEW N. SIROTT, M.D., et al. 
* TENTATIVE RULING: * 
 
 Defendants and Petitioners Dr. Matthew Sirott, Arlene Sirott, Dr. Robert Robles, and 
Lora Sanders’s Motion to Compel Arbitration, to Appoint Arbitrator, and to Stay Proceedings is 
granted.     
 
Background  

 Plaintiff California Imaging and Treatment Center, LLC (“CITC”) filed this action for 
conversion, accounting, and injunctive relief through its manager, Bimal Patel, M.D.   CITC was 
formed in or about 2002 to acquire medical office, acquire imaging equipment and to conduct 
activities related thereto.    

  As of April 1, 2011, EPIC (Dr. Patel) owned 45% membership interest of CITC; Sirott 
Trust owned 22.5%; Dr. Robles owned 22.5% and Mr. Terrance Gill owned 10%.   The 
members entered into a Second Amended and Restated Operating Agreement for CITC.  The 
three managers were Dr. Sirott, Dr. Patel and Mr. Gill. 

 EPIC purchased Mr. Gill’s 10% membership interest on or about February 12, 2019. A 
subsequent Third Amended and Restated Operating Agreement was adopted, effective March 
2, 2019.  The purported Third Operating Agreement changed the number of managers from 
three to one.  Dr. Patel was named as the sole manager.  Dr. Patel has requested Ms. Sanders 
to turn over the books and records of CITC, along with the assets and bank accounts, check 
books, debit cards, vendor and independent contractor information to Patel or EPIC staff.   Ms. 
Sanders has refused to turn over the requested information.  This action was filed. 

 
Motion 

Defendants and Petitioners Dr. Matthew Sirott, Arlene Sirott, Dr. Robert Robles, and 
Lora Sanders seek to compel arbitration of the action brought by Plaintiff California Imaging and 
Treatment Center.  Defendants bring this motion to compel arbitration on the grounds that the 
claims in the complaint are arbitrable as they arise directly from the rights and duties created by 
the Second Amended and Restated Operating Agreement and the Third Amended Operating 
Agreement (“OA”.)  Defendants also seek the appointment of an arbitrator pursuant to Code of 
Civ. Pro. § 1281.6 and a stay of these proceedings pursuant to CCP §§ 1292.4, 1292.6, and 
1292.8.     

Analysis  

 “A party who claims that there is an applicable written arbitration agreement may petition 
the superior court for an order compelling the parties to arbitrate. (Code Civ. Proc., § 1281.2.) 
Such a petition essentially seeks specific performance of the arbitration agreement. [Citation.]” 
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(Rice v. Downs (2016) 248 Cal.App.4th 175, 184-185.) “‘California has a strong public policy in 
favor of arbitration and any doubts regarding the arbitrability of a dispute are resolved in favor of 
arbitration. … This strong policy has resulted in the general rule that arbitration should be 
upheld ‘unless it can be said with assurance that an arbitration clause is not susceptible to an 
interpretation covering the asserted dispute.’ [Citation.]’ The party opposing arbitration has the 
burden of demonstrating that an arbitration clause cannot be interpreted to require arbitration of 
the dispute. [Citation.]” (Rice v. Downs (2016) 248 Cal.App.4th 175, 185.) 

 “In determining whether an arbitration agreement applies to a specific dispute, the court 
may examine only the agreement itself and the complaint filed by the party refusing arbitration 
….” (Ibid.)  Here, both the Second and the Third Amended and Restated Operating Agreements 
contain arbitration provisions that are materially identical.  The arbitration clause reads, in 
pertinent part: “Upon demand of any party, any dispute hereunder (‘Dispute’) shall be settled by 
binding arbitration in the county in which the Center is located” (Operating Agreement, ¶13.7.) 

   Although there is a strong policy favoring arbitration, this policy does not override 
ordinary principles of contract interpretation. “‘[T]he contractual terms themselves must be 
carefully examined before the parties to the contract can be ordered to arbitration: ‘Although 
“[t]he law favors contracts for arbitration of disputes between parties” [citation], ‘there is no 
policy compelling persons to accept arbitration of controversies which they have not agreed to 
arbitrate … .’ [Citations.]”  (Rice v. Downs (2016) 248 Cal.App.4th 175, 185.) “In determining the 
scope of an arbitration clause, ‘[t]he court should attempt to give effect to the parties’ intentions, 
in light of the usual and ordinary meaning of the contractual language and the circumstances 
under which the agreement was made [citation].’ [Citation.]”   (EFund Capital Partners v. Pless 
(2007) 150 Cal.App.4th 1311, 1321.)     

 Defendants argue that “any dispute” under the contract is plain, clear, and very broad. 
They submit that the language is broad enough to extend beyond contract claims to encompass 
tort and equity causes of action.   Relying on EFund Capital Partners v. Pless (2007) 150 
Cal.App.4th 1311, 1325, they assert that the claims in the complaint arise from rights and 
obligations under contract, which exist because of the contract.   

 Plaintiff opposes the motion on the grounds that the signatories did not intend all 
disputes between them to be arbitrated; only those disputes arising “under” the Operating 
Agreement.  It claims that CITC’s causes of action for conversion and accounting do not rise 
“under” the Operating Agreement and argues the arbitration clause at issue should be 
interpreted narrowly so as to only extend to disputes relating to the interpretation or 
performance of the OA.   

 “[T]he decision as to whether a contractual arbitration clause covers a particular dispute 
rests substantially on whether the clause in question is ‘broad’ or ‘narrow.’” (Bono, supra, 147 
Cal.App.4th at p. 1067.)  “‘A ‘broad’ clause includes those using language such as ‘any claim 
arising from or related to this agreement’[Citation] or “‘arising in connection with’ the 
agreement’[Citation.]”  (Rice v. Downs (2016) 248 Cal.App.4th 175, 186.)  “[C]lauses requiring 
arbitration of a claim, dispute, or controversy ‘arising from’ or ‘arising out of” an agreement, i.e., 
excluding language such as ‘relating to this agreement’ or ‘in connection with this agreement,’ 
are generally considered to be more limited in scope….’” (Ibid.) Here, the parties seem to agree 
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the arbitration clause in question does not contain the “broad” language.  “The issue is not 
resolved simply by determining whether the arbitration clause is narrow or broad, whether the 
arbitration clause could encompass tort claims, or even whether the claims in issue sound in 
tort, not contract. The issue is whether the particular claims in issue are controversies “arising 
out of” the operating agreements.”  (Rice v. Downs (2016) 248 Cal.App.4th 175, 187)   The 
Court examines the nature of the agreement and of the claims and their relationship to one 
another, determining that the particular claims arose “from or out of” the agreement.   
(Ibid. at p. 188.) 

 Plaintiff argues the OA has a narrow arbitration clause and a broad jurisdiction clause.  
The intent of the parties is revealed by contrasting the narrowly worded arbitration clause with 
the immediately following expansively worded jurisdiction clause.  This is similar to arbitration 
and jurisdiction clauses in Rice v. Downs (2016) 248 Cal.App.4th 175.  In that case the court 
stated: 

While the parties consented to jurisdiction in state and federal courts sitting in 
California for “any action on a claim arising out of, under or in connection with this 
Agreement or the transactions contemplated by this Agreement” (italics added), 
they agreed to arbitrate only “any controversy between the parties arising out of 
this Agreement.” Viewing these adjacent provisions together, it seems clear that 
the parties intended to arbitrate only a limited range of claims, i.e., those arising 
out of the agreement, while litigating a much broader range of claims, i.e., any 
claim arising out of, under, or in connection with the agreement or transactions 
contemplated by the agreement. The parties could easily have copied and pasted 
the broader text from the jurisdiction clause to the arbitration clause, but chose 
not to do so. 
 

(Rice v. Downs (2016) 248 Cal.App.4th 175, 188.)  
 
  Plaintiff argues that, just as in Rice, the intent of the parties to the OA is revealed by 
contrasting the adjacent jurisdictional and arbitration clauses.  It asserts that under the plain 
language of the agreement the parties only intended to arbitrate a limited range of claims related 
to the interpretation or performance of the OA. It points out that the arbitration clause does not 
include language such as “any dispute or other disagreement or relating to this agreement” or 
any other language that would extend the arbitration clause beyond such disputes. This leads 
Plaintiff to conclude that there is no possible way that one can argue the allegations regarding 
theft/conversion of CITC’s personal property had anything to do with the Operating Agreement 
or its interpretation.   

  While the arbitration and jurisdiction clauses in the OA are similar to the language in 
Rice, the facts are distinguishable.  In Rice, the tort claims arose out of duties and obligations 
independent of the agreement containing the arbitration clause.  Here, based entirely on the 
rights and duties allegedly created by the Third OA, Plaintiff claims to have become the sole 
manager of CITC and that Defendant Sanders had a duty to “turn over the books and records of 
CITC to Dr. Patel.  (Complaint, ¶35-40.) The conversion claim depends entirely on Dr. Patel’s 
claim to have validly amended the Second OA and to have validly adopted the Third OA, 
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resulting in his becoming the sole manager of CITC.  The second cause of action for accounting 
also necessarily depends on the validity of these transactions.   

 As the party opposing arbitration, Plaintiff had the burden of demonstrating that the   
arbitration clause cannot be interpreted to require arbitration of the dispute. (Coast Plaza 
Doctors Hospital v. Blue Cross of California (2000) 83 Cal.App.4th 677, 686-687.)  “A heavy 
presumption weighs the scales in favor of arbitrability; an order directing arbitration should be 
granted ‘unless it may be said with positive assurance that the arbitration clause is not 
susceptible of an interpretation that covers the asserted dispute. Doubts should be resolved in 
favor of coverage’” (EFund Capital Partners v. Pless (2007) 150 Cal.App.4th 1311, 1329-1330.  
Arbitration should be liberally interpreted, and arbitration should be ordered unless the 
agreement clearly does not apply to the dispute in question. (EFund Capital Partners v. Pless 
(2007) 150 Cal.App.4th 1311, 1329-1330.)    

 Plaintiff has not met its burden.  Any doubt must be resolved in favor of arbitration.  
Although the arbitration clause is limited to “any dispute hereunder,” it encompasses the claims 
made in the complaint because it seeks to enforce rights and duties allegedly created by the 
Third OA.  Had the parties never entered into the operating agreement, the present disputes 
would never have arisen.  (See EFund Capital Partners v. Pless (2007) 150 Cal.App.4th 1311, 
1326.)   “‘There is no requirement that the cause of action arising out of a contractual dispute 
must be itself contractual. At most, the requirement is that the dispute must arise out of 
contract.’ [Citations.]”  (Coast Plaza Doctors Hospital v. Blue Cross of California (2000) 83 
Cal.App.4th 677, 686.) 

Arbitration Enforceable by Defendant Sanders 

  As to Defendant Lora Sanders, a non-signatory to the Operating Agreements, the 
arbitration provision is also enforceable by her.  Sanders was sued as an employee and agent 
of Dr. Sirott, a signatory to the agreement.  “There are, however, ‘exceptions to the general rule 
that a nonsignatory … cannot invoke an agreement to arbitrate, without being a party to the 
arbitration agreement.’ [Citation.]  One such exception provides that when a plaintiff alleges a 
defendant acted as an agent of a party to an arbitration agreement, the defendant may enforce 
the agreement even though the defendant is not a party thereto.”  (Thomas v. Westlake (2012) 
204 Cal.App.4th 605, 614.) The Complaint contains allegations that Sanders was the agent and 
employee of Defendant Sirott, acting under the directions of Dr. Sirottt, and her actions 
approved by Dr. Sirott.  (Complaint, ¶¶ 8, 21, 36, 44, and 60.) 

Appointment of Arbitrator 

 As to appointment of an arbitrator, Plaintiff does not dispute that the method agreed 
upon in the Second OA has failed because the designated arbitration services no long exist.  
The Court will follow the procedure in Code of Civil Procedure § 1281.6 or any alternative 
process the parties agree to. 
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Attorney’s Fees 

   Defendants’ request for attorney’s fees under Civil Code § 1717 is denied. A petition to 
compel arbitration is not “an action.”  When such petition is granted the proceedings have not 
terminated.   

 
Plaintiff’s Request for Judicial Notice (Opposition to Compel Arbitration) 
 Plaintiff requests the Court to take judicial notice of the following: 

1. Exhibit A—Dr. Sirott’s Declaration in Opposition to Plaintiff’s Application for Preliminary 
Injunction 

2. Exhibit B—CITC’s Complaint        
 The Court take judicial notice of the existence of these documents, but does not take 
judicial notice of the truth of any matters asserted therein. 
 

 

 
ADD-ONS 

 

28.  TIME: 9:01  CASE#: MSC18-01523 
CASE NAME: EDWARDS  VS.  CC COMMUNITY COLLEGE DISTRICT 
HEARING ON FURTHER CASE MANAGEMENT 
* TENTATIVE RULING: * 
 
Appear. 

 

 

29.  TIME: 9:01  CASE#: MSC19-00323 
CASE NAME: NEW U LIFE VS. HARGETT 
HEARING ON CASE MANAGEMENT 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


